ee / f 


























6902) 
v-3 
CA2 ALZ 1 1969021 Evidence and Proceedin VOLUME viIl 
"WML 
_3 3398 00607 2952 PRANSCRIPT OF THE EVIDENCE AND PROCEEDINGS 
AT A HEARING BEFORE THE ‘COMMISSION TO 
INQUIRE INTO THE SUBMISSION OF THE OMBUDSMAN 
DATED OCTOBER 10, 1969, HELD IN THE JUBILEE 
AUDITORIUM, IN THE CITY OF EDMONTON, PROVINCE 
OF ALBERTA, ON JULY 2ND,° 1970, TAKEN IN 
SHORTHAND BY J. B. SNOW,: OFFICIAL COURT 
REPORTER. 
THE HON: ©. G. McLAURIN,.....<«..- 40s COMMISSIONER, 
Weel MeGLULIVRAY, Esq., 0.C.,... Counsel for the Commission, 
eG CANANAGH, sq. , 2-.C.y...- 6: Counsel for Mr. R. J. 
Philipzyk, 
D. H. BOWEN, Esq., Q-C-5..--2-ees Counsel for Edmonton Real 
Estate Board Co-operative 
Listing Bureau Limited, 
Wee WEER GES ds. es se ee ee ees Counsel for the Ombudsman, 
WiPAEAN SHORTS BSq.,-.c2c-serecees Secretary. 
CA2ZAL2 ! 
6902! 


ANAL LNVTIY . 





Digitized by the Internet Archive 
in 2022 with funding from 
Legislative Assembly of Alberta - Alberta Legislature Library 





INDEX TO. PROCEEDINGS 





APPEARANCES ak 
SUMMATION BY MR. REDMOND: 5 
SUMMATION BY MR. BOWEN: 81 
SUMMATION BY MR. CAVANAGH: . 90 
SUMMATION BY MR.MCGILLIVRAY: 98 
REPORTER'*S CERTIFICATE 110 
EXHIBITS 
73 SUBMISSION OF WALSH TO COMMISSION COUNSEL 


2 JULY 5) 


— eae ae ae ee 










ADW IRATE 
a ) : LAL it il ia rae f At4RaU i 


iw i i) ow a) oe L') ARM 
DAM OFAD -vd YR MORE 


AUT Tiida 















’ 


wes sAlrs ve TH 
at- S ~ hog Lys ; 4, Ae. F 
tay ie aw t > 


ADE T Faerie i’ 
ae § tag) ty 
Swat ee (}) 
agru¢cryge 


vy 
mee. Gi @ 

a . ‘ 7 

fe. NeGtig rye *, 3 


. 


_ 


? = CANAAN, Bey. © 


b> * bOwr Wr, ; Ges . : 


iB. WEiF, Raq: . 
FBLA SUORT, Fag. 


eT > CCTYees ji, 





VOLUME VIII 


TRANSCRIPT OF THE EVIDENCE AND PROCEEDINGS 
AT A HEARING BEFORE THE COMMISSION TO 

INQUIRE INTO THE SUBMISSION OF THE OMBUDSMAN 
DATED OCTOBER 10, 1969, HELD IN THE JUBILEE 
AUDITORIUM, IN THE CITY OF EDMONTON, PROVINCE 
OF ALBERTA, ON JULY 2ND, 1970, TAKEN IN 
SHORTHAND BY J. B. SNOW, OFFICIAL COURT 


REPORTER. 

He. HONEG. BC lIMcbAURLEN!. he. sabes? COMMISSIONER, 

Wee. MeGibbIvRA®, $hisgq. 10.C., He. (Counse lfor the “Commission, 

te. CAVANA CHimisq 6, KOTCA RSA DR. Counsel “for Mri: 
Phiizpzyk, 

fee LOWEN, bag. On C., . os ces Counsel for Edmonton Real 
Estate Board Co-operative 
Listing Bureau Limited, 

Ek rg BES SCE vce va aos fa) a) aes ieee Counsel for the Ombudsman, 

Se PNG OHORT 2 (ES «5s 06 as «5 ba 6s Secretary. 

















. 
- 
Pa i I, ‘y 
i) GAA FOMECI He 3p 49 Wren 
ALF ol MMos: ABD Toda Oe THAR AEA 
- eC ath i Lo: Aichi, Mietiile iva wel MLO T = 
S2iTanr wr - act of 2 oy wor GHLAG = 
mh EV LOIMOMT MO FTL i , {/ 2 eee aie z 7 
lee eae ¢ hal . eee ae vil Me A -/ j j ; 
i he i) nruviC es VV CO? Al 1 ik : 
Ha ah : 
A | 4) | MMO P| ae o's é é ¥: | Ati Az) : 4. iu . *| vi on Tt 
- 
eNos SS MO-2 ht 7 ‘ eerie)? Pe pmeded » o PF } (ANVid LT eta aA F . 


ok 4 Ja ) Sean Mitre we egpercdells O24 - ROAR AV ee 
Litt / | ; 


~ 


? oO ' 7 ' - 7 
ren oocgrombd fi '* LABene?-. or : +4) . ped Wao -H .! 


LU 
eV LIB" t ae no baad teded 
‘, , P : ir : 
‘t tmiT oer woi tab | 


a 


peamabwam’ oft 143 Lemme) 2 i. vines bs Oey pe Se a 


rid | I TROME WATA 
ray tos : ‘ sa ete sf yaad . THOME WA, 7 
i PG et 


b> 





MR. 


McGILLIVRAY: Mr. 


Commissioner, this morning 
we are to address ourselves to you with respect 
to submissions that counsel are to make. We are 
agreed, sir, that my friend, Mr. Redmond, should 
go first, and then Mr. Bowen, and then Mr. 
Cavanagh, then I will have a few words to say. 

I have been handed, sir, what 
amounts to a submission by Mr. Walsh. It relates 
to matters which he submits you should have 
present to your mind. He points out that he can 
only make his submissions at this stage through 
counsel, and he has asked me, as commission 
counsel, to make these submissions to you. I 
think, sir, they are in the nature of submissions, 
and I think I should read the submissions to you 
so that the points he makes will be present to 
your mind. 

This is a memorandum addressed 
to me, sir, from Mr. Walsh. He says this; 

"Having no avenue of rebuttal by way of 
summation except through you, I bring 
the following matters to your attention: 
Testimony of 4 salesmen at the end of 
Tuesday's hearing as to satisfaction 


with operation of Co-operative, as 
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MR *MeGILLTVRAY:' (cont) sqldsmen’ 
Mr. Al Scott, Residential Sales Manager 
for Weber Bros. Realty Ltd. with voting 
power of Mr. Jack Weber, as alternate, 
is direct representative of management. 
Mp Pha) Buttar, Property Manager for 
Weber Bros. Realty Ltd. is representat- 
ive of management. 
Mr. Graham Downey, Sales Mgr. for Real Estate 
Dept. of Canada-Permanent trust Co. ais 
representative of management. 
Mr. Alex Fedynak of Buxton Real Estate 
dealtwith me about a month ago regarding 
the transaction by one of his men on our 
listing and in 4a capacity which suggested 
that he is a representative of management. 
In any company there is only 
one agent and the rest are salesmen. To my 
knowledge the Co-operative has never pro- 
hibited the representatives of management 
from becoming salesmen directors, as long 
as they had a salesmants license." 
2h, that, in effect, Mr. Walsh 
is bringing to your attention that the people who 


did testify as salesmen, at least in his Submission -- 
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THE COMMISSIONER: Domyourr want to nut 16. in? 
MR. McGILLIVRAY: There is one other paragraph, 
sir. 


"In any company there is 
only one agent and the rest are salesmen. 
To my knowledge the Co-operative has 
never prohibited the representatives of 
management from becoming salesmen dir- 
ectors, as long as they had a salesman's 
license. 

Re operation of Co-operative 
1952 to 1959. I talked with Mr. McPhee, 
Superintendent of Insurance, and he 
states that he handled both Ethics and 
Legal matters under the Real Estate 
Agents! Licensing Act during the 
above period, until the new by-laws 
came into effect. In my view this 
avenue for enforcing discipline should 
be fully explored." 

And, of course, you have heard 

Mr. McPhee's evidence on that, sir. 
THE COMMISSIONER: Yes. 
MR. McGILLIVRAY: LEV shaysmarkeit 5 it. cis ‘not 


really an exhibit, but perhaps if would be con- 
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MR. McGILLIVRAY: <(cont).. venient. 
THE COMMISSIONER: Yes, it can be an exhibit. 


This is informal. Tett hanmke itt can bean exh pit. 


SUBMISSION OF WALSH TO 
COMMISSION COUNSEL DATED 
2e JULY 07 OF EXHIBIT #7 3. 


MR. McGILLIVRAY: Having assured my friends 
that there would be no more evidence, I, perhaps, 
then, sir, Mr. Redmond would proceed. 

MR. REDMOND: Mr. Commissioner, I think that 
perhaps the most organized way of dealing with 
the argument on behalf of my client, the Edmonton 
Real Estate Board Co-operative Listing Bureau 
Limited, is to do it by referenceto the terms of 
reference which were set for this inquiry. 

You may recall, sir, that there 
is, first, a general reference which requires you, 
Sir )i.as Commissioner, to make an inquiry into 
the submission of the ombudsman to the executive 
counsel dated October 10th, 1969, touching upon 
the following, and such other matters as to the 
Said Commissioner may appear meat, and then there 
are several particular items which follow from that 


general direction, and I would like to deal with 
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MR. REDMOND: (cont) those, sir, one by one. I won't 
start with them in order. I'd like to begin 
with the most specific term of reference, and 
then work to the general terms, and that brings, 
me, first to item number five. 

Now, item number five of the 
terms of reference asks you, sir, as Commissioner, 
to determine whether one R. J. Philipzyk was 
wrongly expelled from the Edmonton Real Estate 
Board Co-operative Listing Bureau Limited either 
by virtue of its supplemental by-laws, or other- 
wise. The first question which then arises, I 
submit, sir, is whether or not the terms of the 
supplementary by-laws were followed properly in 
dealing with the Philipzyk case, and then I will 
go on from there to argue whether or not, in 
following the terms of the by-laws, natural justice 
was done to Mr. Philipzyk, and whether or not 
he had a fair hearing. 

First of all, I'd like to refer 
to some of the terms of the by-laws. By-laws 
134 to 137 set out the composition of the ethics 
committee, which is to, "consist of five or more 
members in the discretion of the directors --" 
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MR. REDMOND: 134 to 137 set out the compos- 
tenon Of an ethics et ee 134 provides that 
it is to, "consist of five or more members in 
t he discretion of the directors", and one of the 
directors is to be named as chairman of the ethics 
committee. 

Then 135 sets out what ethics 
committee can investigate. That is, "Disputes 
as between members, or as between members of the 
board and non-members regarding matters of ethics, 
business conduct and complaints relating to 
infringements of by-laws, standards of business 
procedure, ethics, commission charges and fees 
and any other matter that may be referred to it 
by the directors." 

I submit that the evidence is 
clear in this case, sir, that the Philipzyk case 
was referred to the ethics committee by the 
directors. 

Then, sir, the next set of 
by-laws I'd like to refer to is those dealing 
with notice about whom a complaint has been 
made. There is by-law 142 which provides that, 
"Unless the member whose conduct is complained 


of consents to lesser notice the ethics committee 


3o Jose eet: Art: 


> ¥ co 
= blac Oeiuis ab oj 
=> - 


my ee Ts a | ‘> ‘ 


; —_ ees dri! {as 5 holy ede ere toon Ee 


voac “en cad ri wets at 


ni 7. 
Pie a 





MR. REDMOND: (cont) "shall.give at least five days 

notice in writing of the date, time, and place 
of each sitting of the committee to hear 
evidence, and each member who conduct is com- 
plained of shall have a reasonable opportunity 
to attend if he so desires." And in this case, 
Sir, it is clear that that five day notice was 
givento Mr. Philipzyk, and he did have a reasonable 
opportunity to attend at the ethics hearing. 

Then, sir, there are by-laws 
179 to 184, and these deal with the procedures 
for the making of a complaint in writing by a 
member, and I submit, that, without the necessity 
of reading all of these, those by-laws show that 
a complaint in writing maybe made, they set out 
how it may be dealt with, and I submit that in 
this case they were properly followed in the case 
of each by-laws. Particularly, 184 provides that 
the directors and they refer such a complaint to 
the ethics committee for investigation or recomm- 
endations and that was done in this case, sir, and 
I submit that the procedures for the making of a 
complaint, the appointment of an ethics committee, 
the giving of notice, were all properly followed. 


Then, sir, by-laws 139 and 141 
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MR. REDMOND: (cont) deal with the presentation of evi- 
dence at an ethics hearing. By-law 139 provides 
that, "the ethics committee in its discretion may 
obtain and consider evidence from parties and 
witnesses: ‘by any or all of the following means: 

(a) signed statements in writing which 

are not sworn; 

(b) affidavits or statutory declarations; 

(c) Oral evidence which is not sworn; 

(d) Oral evidence on oath or affirmation." 

And 141 provides that, "In 

any case where the ethics committee decides to 
hear oral evidence each member concerning whom 
any complaint has been made shall be entitled 
to be present and to question any witness." 
Now, I submit, sir, that in this case those by- 
laws were properly observed in the calling of 
evidence before the ethics hearing. The state- 
ment which came from Mr.Olthuis and Mrs. Hansen 
waS a Signed statement, the remainder of the 
evidence was called orally, and Mr. Philipzyk 
and his representatives were at the hearing, and 
I submit, sir, that the evidence indicates that 
they were given a full and proper opportunity to 


meet the evidence called, and I will be dealing 
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MRE REUMOND; “Ccont) "Wirth thatein more detail in’ a few 
moments, Sir. 
Then by-law 151, provides that, 
"the directors shall consider the findings and 
recommendations of the ethics committee and may 
in their discretion: 
(a) hear and consider any representations 
the member whose. conduct is complained 


of may desire to make; --" 


THE COMMISSIONER: What number is that? 

MR. REDMOND: daca yd bpp Raa Bh Oh 

THE COMMISSIONER: ros 

MR. REDMOND: J had Geis ts 9 

THE COMMISSIONER: 61? 

MR. REDMOND: 5 Beryl til es 

THE COMMISSIONER: On rs. 

MR. REDMOND: And, sir, the directors in this 


case proceeded under 151 subsection (b) to "hear 
and consider representations from the ethics comm- 
ittee;", and made a decision based on the recomm- 
endations of the ethics committee. 

Then, sir, 155 is the by-law 
which provides for an appeal. 155 provides olfatv. 
"A member of the board who has been suspended, 


expelled or otherwise disciplined by the directors, 
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MR. REDMOND: (cont) "has the right to appeal the decision 
of the directors to a general meeting of the 
members of the board but the decision of the 
directors shall not be varied unless a majority 
vote by secret ballot of the voting agent members 
and voting salesmen member present at the general 
meeting instructs the directors to do so.'t So 
there is in this case, I submit, sir, a rather 
thorough code of procedure which is to be followed 
to assure that a member who is subject to dis- 
cipline proceedings gets a fair and proper hearing. 

Well, then, sir, with that 
background and knowing what the by-laws provide, 
the question arises under term of reference number 
five, whether or not natural justice was done, 
whether or not Mr. Philipzyk had/fair hearing at 
the ethics committee, and by the board. 

The essentials of a fair hear- 
ing, Mr. Commissioner, are basically that a 
person about whom a complaint is made to a domestic 

which © 
tribunal/has the right to discipline him is that 
he should have proper notice of the complaint that 
ismade against him, and that he should have a pro- 
per chance to be present, and to be heard. In some 


instances, the right to be properly heard may involve 
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MR. REDMOND: (cont.) cross-examination or it may not 
in the strict legal sense of thatterm, but, in 
any event, it does involve a chance to be present, 
and to be heard, and to meet this case which is 
made against him. 

20s Lletetsd look, hsirgvat= those 

things to see whether that was done, and I submit, 
Sir, that in order to determine whether those 
rights were accorded to Mr.Philippzyk it is useful 
to have reference to some of the cases which 
set out what a fair case is in law. There is a 
useful decision of Mr. Justice Kirby of the trial 
divison of the Alberta Supreme Court in 1963 which 
lists every important authority that I think there 
is on this question, and which takes a few of the 
best known quotes about the attributes of a fair 
hearing, iandiaf- I) may,nafor gust ai moment,..sir, 
I would like to read a little bit of what Mr. 
Justice Kirby said in the case of Korytko and 
the City of Calgary. 

THE COMMISSIONER: What was it? 

MR. REDMOND: Korytko and the City of Calgary. 
It is 1963, 46 Western Weekly Reports, and I am 
going to read from pages 281 and 282. 


He says this, quoting froma 
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MR. REDMOND: (cont.) Nova Seotia Appeal Court decision; 
"The concept of natural justice has been 
described by the Privy Council as consisting of 
"elementary and essential principles of fairness'", 
and he refers to the case of Ceylon University 
and Fernando, which is quoted in the Nova Scotia 
case, and then Mr. Justice Kirby goes on to add, 
on page 281, "The test to be applied in determining 
whether or not an administrative board acting 
Pigaecuast=(udlotal capacity did act judicially, 
was stated by Lord Loreburn,''Lord Chancellor, in 
the Board of Education vs. Rice, 1911 Appeal cases, 
et cetera. 

Pimnhecdenot aad) that in, doing 

either (ascertaining the law and the facts) 
they (administrative boards) must act in good 
faith and fairly listen to both sides, for that 
is a duty lying upon every one who decides any- 
thing. But I do not think they are bound to 
treat such a Question as though it were a trial. 
They have no power to administer an oath, and 
need not examine witnesses. They can obtain infor- 
mation in any way they think best, always giving 
a fair opportunity to those who are parties in 


the controversy for correcting or contradicting 
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MR. REDMOND: (cont ) any relevant statement prejudicial 
to their view." 

And then, he refers to another 
leading authority, the Local Government Board and 
Arlidge, a case of Viscount Haldane, Lord Chan- 
cellor, at page 132 of that case. "My Lords, 
when the duty of deciding an appeal is imposed, 
those whose duty it is to decide it must act 
judicially. They must deal with the question 
referred to them without bias, and they must 
Sive to each of the parties the opportunity of 
adequately presenting the case made. The decision 
must be come to in the spirit and with the 
Sense of responsibility of a tribunal whose duty 
it is to mete out justice. 

In the same case Lord Parmoor 
used these words at page 140: "Where, however, 
the question of the propriety of procedure is 
raised in a hearing before some tribunal other 
than a Court of law there is no obligation to 
adopt the regular forms of legal procedure. 

It is sufficient that the case had been heard 
in a judicial spirit and in accordance with the 
principles of substantial justice. 


And Lord Shaw of Dunfermline 
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MR. REDMOND: (cont) "said'at pages 137 and T38:: 
Judicial methods may, in many points of admin- 
istration, be entirely unsuitable and produce 
delays, expense, and public and private injury. 

A central administrative board 
must do its best to act justly, and to reach just 
ends by just means." 

And then, sir, at page 282 and 
203-50r that decision Mr. Justice Kirby gives 
the citations of, I think, every leading case 
on this subject so that they are readily available 


in that decision. 


THE COMMISSIONER: What was the Calgary case? 

MR. REDMOND: Korytko. 

THE COMMISSIONER: I know, but what was it about? 
MR. REDMOND: An order of City Council to 


demolish a building. The City Council was con- 
Sidering whether the plaintiff in this case ought 
to be required to tear down what was alleged to 
be a dilapidated building, and he alleged that 

he had not had a ffir and proper hearing before 
the City Council before the order was made, and, 
in fact, as it turned out in this case, the City 
Council had made the order before it had its 


hearing, and it was held in that case that that 
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MR. REDMOND: (cont) wasn't a fair hearing. 

THE COMMISSIONER: Yes. 

MR. REDMOND: Now, sir, in our case, what 
Waemy. Phaalipzyk's pesition? First of all, it is 
clear that he had proper notice, and it is our 
submission that the notice was sufficient to 
tell him the nature of the charge. That notice 
is Mr. Kellough's two letters to the bureau. 
Those letters are in evidence, sir, and I submit 
that they make it clear that what Mr. Kellough is 
complaining about it certain statements that 
Mr. Philipzyk is alleged to have made to two 
of Kellough Realty's employees, and I submit, sir, 
that that is notice of the complaint. 

The question, then, who were 
they, and what did they say, is a matter of evi- 
dence for the hearing, and it is clear that at 
the hearing Olthuis, and Hansen through written 
statement, told what they said had occurred, and 
it is clear that Mr. Philipzyk had a full chance 
to meet that, because he spoke to the inquiry and 
said, no, I didn't meet those people, I didn't 
make those statements, and I don't owe Kellough 
any money. 


THE COMMISSIONER: At the inquiry, just to make 
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THE COMMISSIONER: (cont) sure I have the facts straight, 
at the ethics inquiry he fully denied any 
communication of any kind, whatsoever? 

MR. REDMOND: That is my understanding of 
the evidence. 

THE COMMISSIONER: He varied his evidence at this 
hearing, to the fact that he had seen them. 

MR. REDMOND: Well, my submission would be 
that, as I understand the evidence of the ethics 
committee members, and Mr. Haugen, he denied 
completely having had any conversation with 
them. 

THE COMMISSIONER: That is what I say. He denied 


communication, even a visit, even an interview. 


MR. REDMOND: Yes sir. 

THE COMMISSIONER: Before the ethics committee. 
MR. REDMOND: And here he -- 

THE COMMISSIONER: Here he varied to the extent 


that he saw them, that he doesn't recall Olthuis, 


but that he didn't make any derogatory statements. 


MR. REDMOND: Yes sir. 
THE COMMISSIONER: 2656 All Pigne. 
MR. REDMOND: And my submission, sir, is 


that he had a full opportunity to present his 


position to the ethics hearing. There is some 
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MR. REDMOND: (cont ) dispute in the evidence about how -- 
THE COMMISSIONER: Well, I suppose you also make 
some point that there is a variation in testimony 


between the two tribunals? 


MR. REDMOND: Vessel achinksthataisevery 
Significant, sir. There are a number of discrepan- 
cies in Mr. Philipzyk's evidence. That is one 


obvious discrepancy. He said that he spoke to 
the ethics hearing for one minute. Apart from 
the obvious absurdity of that remark, sir, we 
have the evidence of the members of the ethics 
committee, and Mr. Haugen, the executive Secretary, 
who say that he spoke for at least 20 to 30 
minutes, and that he also made comments, and inter- 
ruptions, throughout a two hour hearing. 

THE COMMISSIONER: Wed; wiVdebewinterested in 
any occasion where Mr. Philipzyk only spoke for 
a minute. 

MR. REDMOND: » how, Msiryeithisyclear that 
Mr. Walsh, Mr. Philipzyk's representative, who 
was appointed pursuant to the provisions of 154 
of the by-laws which authorizes the appointment 
of a representative, he had notice of Mr. Kellough's 
complaints, because he got copies well before the 


hearing of the letters of complaint and the ledger 
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MR. REDMOND: (cont) sheets. So I submit that both 
Mr. Philipzyk and his representative knew the 
charge. And, sir, they attended at the hearing, 
evidence was presented, and it is clear that Mr. 
Walsh knew what the evidence was because it was 
presented early in the hearing by reading the 
statement from Mr. Olthuis.and Mrs. Hansen. I 
submit that it is clear from the evidence that 
Mr. Olthuis was called upon. to expound’ on the 
things that he said in his statement. He was 
questioned by various people at the inquiry, and 
the result was that Mr. Walsh, by the time that 
was through, as Mr. Philipzyk's representative, 
knew the evidence upon which it was proposed to 
Proves Ghe charge, and it.is also, Lb submit, clear, 
Site that Mr. Philipzyk was given a full oppor- 
tunity to meet that evidence by any testimony he 
chose to call, and I submit that the evidence 
clearly indicates that Mr. Walsh was not prevented 
in anyway from asking any questions that he might 
have wanted to ask, or from presenting any evidence 
that he might have wanted to present. It is also 
clear, sir, that he took no objection to the people 
who constituted the ethics panel. It is also clear 


that at the time, I submit, he took no objection 
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MR. REDMOND: (cont) to anything that was said during 
the course of the inquiry, and it is clear, I 
submit, sir, that in essence Mr. Philipzyk, 
therefore, did have what it is said in the leading 
cases that he must have, an apportunity to know 
the charge against him, an opportunity to Pally 
state his side of the case, and to meet the case 
made against him. 

Now, there is the fact, sir, 
that Mr. Walsh says he didn't cross-examine on 
some things as much as he might have, but it is 
PeeOnClLean. sir, that that 1S a tactical decision 
he made. As I understood Mr. Walsh's evidence, 
he said, I didn't want to ask Mr.Olthuis too much 
about that meeting because I thought it might 
hurt my case. In essence, that is what he is 
Saying, sir. 

Now, as I say, there was a remark 
made at one point by Mr. Kellough which has been 
quoted in this inquiry numerous times. I submit, 
sir, that the evidence indicates that no one took 
that remark seriously, no one -- 

THE COMMISSIONER: Well; wide ai they did; ="Vhat is 
not what I have to deal with. 


MR. REDMOND: Myesuuitleston, oil, 15 that it 
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MR. REDMOND: (cont) had nothing to do with the course 
of the hearing, at all. 

THE COMMISSIONER: Well, it may have had something 
to do with the course of the hearing, but whether 
it was made or not made is not something that I 
have to decide. 

MR. REDMOND: Yes sir. My submission is 
Simply that it did not influence the decision 
that was made against Mr. Philipzyk, and no one 
took it as being a slur on his character. The 
people took it as a remark that was made, perhaps 
it would have been better not made, but it didn't 
affect whether or not Mr. Philipzyk had a fair 
hearing, I submit. 

Then, sir, the committee, at 
the end, after having heard Mr. Walsh and Mr. 
Philipzyk, and Mr. Kellough and his witnesses, 
and having heard questions asked and answers given, 
reached a decision, and it is clear that they 
considered the case before them to be Simply this; 
did Mr. Philipzyk made the remarks or didn't he, 
and they considered that there was a direct conflict 
between Olthuis, on the one hand, and Philipzyk, 
on the other hand, and everyone who was asked about 


that who had been at the hearing, each member of 
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MR. RFIMOND: (cont) committee, and the executive 
Secretary, were asked, which one did you believe, 
and which one did you disbelieve, and it is clear 
that the committee unanimously decided that they 
believed that Mr. Philipzyk had made the remarks, 
they believe that Mr. Philipzyk was at that time 
indebted to Kellough Realty, and they did not 
accept his denial either of the statements made, 
or of the existence of the debt. 

Now, the only other question 
about whether there would be a fair hearing 
that has been raised, as far as I know, to this 
point, is that Mr. Philipzyk was asked to go 
out of the room for a short time near the end of 
the hearing. Now, there is even some question 
about exactly how he came to go out of the room. 
Mr. Walsh wasn't able to say whether he had been 
made to go out or not, but, in any event, let's 
Say that the ethics committee felt, and I think 
Mr. Winterburrls evidence would indicate that they 
did feel, that somebody should go out while tempers 
cooled, and that they felt that Mr.Philipzyk's 
behavior during the inquiry had been provocative, 
that he had been making numerous interruptions, and 
they felt that it would be proper for him to wait 


outside for a short time. 
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MR. REDMOND: (cont) Now, sir, there is no evid- 
ence to suggest that while Mr. Philipzyk was out- 
side of the room anything happened in the room 
which he was required, personally, to meet, or 
that required him to be there to make a comment 
about, or to question about. Mr.Walsh, his 
representative, remained in the room at all times. 
If anything was said that Philipzyk should reply 
to, Walsh had the opportunity to know. He had 
th» opportunity to say to Mr.Philipzyk, while 
you were out there for that five minutes, or 
perhaps a bit more, somebody said this. Tell me 
Tietoeie trie. tell the committee if it is true. 
Now, there is no evidence that when Mr. Philipzyk 
came back with, that Mr. Walsh felt it necessary 
to have Philipzyk call more evidence, or to make 
more representations. 

It is also in evidence, sir, that 
this was near the end of a long hearing, that every- 
thinvethat. had to be said on both sides on the 
issues before the committee had been said. By 
that time the Kellough witnesses had told their 
story, Mr. Philipzyk had told his, questions had 
been asked back and forth and the view of most of 


the members of the ethics committee was that the 
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MR. REDMOND: (cont) evidence of the issues had been 
substantially dealt’ with. So, I submit, sir, 
Liat the fact that Mr. Philipzyk was out for 
a short time did not, in anyway, take away from 
the fundamental justice of this hearing. 

It is required that a person 
had the right to be present, and to know, and 
to meet the case against him, and I Submit, sir, 
that he did have a full opportunity to know, and 
to meet the case against him, that Hs short absence 
near the end in no way took away from the fact 
that he had had that full and fair opportunity 
Cee ne eieurd sand submit. sir, Chav, having 
heard all the evidence, the committee properly 
considered it, and properly reached a decision 
on that evidence, and that decision was that Mr. 
Philipzyk had made the remarks that were attributed 
to him, and, as a result, recommendations were 
made to the directors which were, substantially, 
that Mr. Philipzyk should be reprimanded for 
his behavior in making those remarks, that he 
Should be required to pay a $100 fine, and to write 
a letter of apology. 
Now, if this were a Court 


that is all that you, as a judge, would know about that 
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MR. REDMOND: (cont) hearing. That is, you would be 


able to say, and you would be able to consider, 
was it a fair hearing or not. However, we have 
a fortunate opportunity, because this is a jud- 
icial inquiry, and because of the terms of 
reference, to retry the Philipzyk’ case. We 
haven't simply said, did he get a fair hearing. 
We have had the opportunity to hear the evidence, 
and, in this inquiry, to reach a conclusion as 
to whether Mr. Philipzyk did make those remarks, 
as to whether they were true, and whether or not 
they justify his being punished. 

Sir, PSsubmitethi s,* thaim'on 
his evidence before this inquiry it is clear 
that Mr. Philipzyk's evidence is full of contra- 
dictions, and is not to be believedin certain 
respects. There are some obvious ones, which 
are all that I propose to refer to. 

One obvious discrepancy in 
his testimony here was that he told this inquiry 
that he had worked at a certain hotel in Vancouver 
for a year. In cross-examination he immediately 
admittéd that’ that “was not “Soj"sir, ‘and that; 
in fact; it’ was" almost two"yéars, ‘or a year! and 


a half, so that his testimony, in a fairly 
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MR. REDMOND: (cont) material particular, was found 
on cross-examination, to be clearly wrong. 

Then sir, he denied that two 
days before, being asked the question,, that he 
had ever spoken to a certain reporter from the 
media in this room after the hearing one day. 
The reporter testified that he had, and this 
is another clear contradiction between Mr. 
Philipzyk and another person whose evidence is 
to be believed. There is no reason to dis- 
believe Mr. Cox, that the interview took place. 
And then, sir, he denied, in this room, and in 
the witness stand, constantly under examination 
and cross-examination, that he owed Kellough 
Realty any money, and he still took the position 
that he had commissions coming in a number of 
transactions, and the evidence clearly indicated 
that that just wasn't so. So that he has demon- 
strated, in those material particulars and others, 
not to have been an accurate, credible witness. 

| On the other hand, sir, I submit 
that there is no reason to disbelieve what Mr. 
Olthuis and Mrs. Hansen said when they testified 
under oath before this inquiry. That is, that 


they did meet Philipzyk at a time late in May. or 
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MR. REDMOND: (cont) early June, and that he did make 
the statements complained of. My submission is 
that that evidence was credible and ought to be 
believed, and that there was nothing adduced 
at this inquiry to cast any doubt on the stories 
soldeby  Mrmolthuis- and Mrs ."Hansen;* that’ that 
conversation had taken place, and that it con- 
stituted the words that were complained of. 

And then, sir, there is no 
reason to find anything other than that Mr. 
Philipzyk, was, in fact, indebted to Kellough 
Realty. JI submit that his evidence here as to 
why he felt the debt was owed the other way around 
Simply could not be accepted. Therefore, sir, 

I submit that the inquiry, on the evidence before 
it, is entitled to, and should reach the same 
conclusion as the ethics committee, that Mr. 
Philipzyk did say the things about Mr. Kellough 
that were complained about, that those comments 
were not true, and that they justified the findings 
of the ethics committee. 

Having that cheque on the 
ethics committee, we are now in a position, I 
Submit, sir, to say this; the ethics committee 


fave Mrs Philipzyk a ‘full ‘and fair hearing - 
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MR. REDMOND: (cont) It may:not have been exactly the 
Same hearing he would have had in a Court of law, 
hail One the other hand, sit, if 1b was disorderly 
to any extent we have only to think back to 
this inquiry which is being conducted under jud- 
icial circumstances, and we still have Mr. 
Philipzyk in the position of a witness at this 
inquiry standing up, raising his voice, waving 
his arms, and I submit, sir, that if the hearing 
that the ethics committee held wasn't exactly 
the hearing that a Court of law would have held, 
in the circumstances it was an extremely satis- 
factory hearing, and it did give Mr. Philipzyk all 
of the natural rights of a citizen to see that 
natural justice was done, and that a fair trial 
was held. 

Now, sir, the by-law. The 
directors received the report of the ethics 
committee, they dealt with it as the by-laws 
say they can, which is that they may receive 
submissions from the ethics committee and reach 
a conclusion. Vhey did that. then, sir, Mr. 
Philipzyk gave notice that he intended tjo appeal 
and the appeal was held. 


Now, the by-laws don't say 
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MR. REDMOND: (cont) anything about what kind of an 
appeal it can be, and I have done some reading 
about .administrative tribunals to.find.out if 
there is any accepted form in which an appeal 
from the finding of a domestic tribunal ought 
to be held, and I can't find anything to indicate 
what kind of an appeal you should hear from the 
decision of a domestic.tribunal of this sort. 

An appeal can mean two things, from what I have 
Seen. Plt can mean aatrial de «novoa,,.orsit .can 

mean a hearing of argument. Now, you have one 
problem, sir, if you are going to have an appeal 
hearing, which consits of argument, only and not 

a trial de novo, and that is, you have to, somehow, 
know what happened at the hearing. Well, that 

was solved in this case, sir, by the procedure 
that had been laid down by the bureau for holding 
its appeal hearings in discipline matters. The 
procedure that has been followed in the past, and 
which was followed in this case, was to have the 
appellant present his argument, to have the com- 
plainant present his argument, and to have the 
ethics committee then explain the ethics proceedings, 
and the decision that was made. Now, that is 


what happened in this case, and I submit, sir, that 
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MR. REDMOND: (Cont) that, in the circumstances, is a 
reasonable and satisfactory way to hear an appeal 
in a matter of this sort. The result was that 
Mr.Walsh had a full 15 minutes, and apparently 
more, to make any argument that he felt he should 
make on Mr. Philipzyk's behalf. There is no 
suggestion that anyone interrupted him, or stopped 
him, or told him what to say; or what not to say. 
Now, his remarks haven't been filed here, so we 
don't know exactly what he said, but, in any event, 
there is no suggestion that he was prevented 
from saying anything that he felt was relevant, 
whether we think it was or not. 

Then, sir, there is no sugg- 
estion that there was any abuse of the appeal 
procedure by the representative of Kellough 
Realty. He apparently was allowed the same time 
limit that Mr. Walsh was allowed to make his 
remarks. He made them without interruption, or 
without favour, or help of any kind, and that 
part of the appeal was presented. Then, sir, 

Mr. Winterburn, on behalf of the ethics committee, 
made a presentation, and I submit that, in essence, 
what Mr. Winterburn did was this; he outlined, 


first of:-all, who was on theethics panel, and the 
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MR. REDMOND: (cont). fact that it was properly selected, 
he outlined the kind of hearing that had been 
held, and he did indicate that there had been 
some hot words and some problem controlling the 
participants near the end of the hearing. Then, 
sir, he told about the evidence that had been 
presented to the inquiry, and I submit that what 
heshas saad about Chat evidence is accurate. 
Looking at the transcript of his remarks, I submit 
that he has set out what the dispute was about, 
and what evidence was given. He has made it clear 
Beets not trying, in that speech, to make a 
complete summary of every bit of evidence, but he 
basically summarized the evidence that was given 
at the inquiry, and then, sir, he has said what 
the ethics committee thought about it, and why 
they. reached their, conclusions, and LL submit that 
he fairly and properly presented to the appeal 
the basic problem, and that is, was Mr. Philipzky 
telling the truth when he denied that the state- 
ments were made, or was Mr. Olthuis correct when 
he said that the sttements had been made, and 
he outlined to the appeal that the ethics committee 
believed Mr. Olthuis, and didn't believe Mr. 


Philipzyk. 
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MR. REDMOND: Then, sir, he went on to 
deal with the by-laws of the organization and 
to say that they had been followed, and then, sir, 
he wound up by making some remarks about some 
things that had apparently happened in the 
interim, some phone calls and letters from Mr. 
Walsh. Now, sir, that may possibly be irrelevant, 
and it may have been better if those remarks 
hadn't been made, but the fact is, sir, that 
at the most, I submit, they are irrelevant. They 
are not something, I submit, sir, that in any 
way constitute an appeal, a mistrial, or no appeal, 
aueatte = Ne ractwicsesir, that no procedure is 
laid down in the by-laws, and surely the only 
criterion for an appeal of this sort is, did the 
parties have a chance to argue their positions 
before the appeal tribunal which, in this case, 
is the general membership. In this case it is 
clear they did have a full opportunity to argue 
their respective positions. 

Then the ethics committee out- 
lined something about the facts. Now, it may be 
that everything Mr. Walsh said was irrelevant. 

It may be that everything Mr. Murray said nee 
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MR. REDMOND: (cont) that .they were allowed to say it, 
to present the appeal in the way they saw fit, 
and I submit, sir, that the same 1s true of Mr. 
Winterburn's position. Whether, as lawyers and 
judges in this inquiry, we would have presented 
the case in exactly the same way as Mr. Winterburn, 
ivammnoveattall Sire ‘that we would, but that 
isn't the point. This wasn't the Supreme Court 
of Alberta, and the strict rules of evidence, 
the strict rules of trial procedure do not apply. 
The fact ig Submit, sir that the presentations 
that were made gave everyone an opportunity to 
be heard on the appeal. 

Something was mentioned in one 
of the complaints, I think it was Mr. Anderson's, 
perhaps, Mr. Walsh's, that there were two speeches, 
whih, in essence, went one way, and one speech 
which, in essence, went the other Way, and that 
that isn't fair. Even in a Court of law that 
wouldn't be a valid argument, sir. I don't have 
to think back any further than to the last appeal 
that I was in before the Appellate Division of 
the Supreme Court of Alberta. I presented the 
appellant's case and three lawyers argued in turn 


against the propositions that I had put forth. 
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MR. REDMOND: (cont) I lost, too, and L submit, sir, 
that that doesntt make that appeal an unfair 
appeal any more than the fact that Mr. Winterburn 
spoke makes the appeal in the Philipzyk case 
an unfair appeal. 

Then, sir, I think there is 
one important point to remember which I will 
mention now, because of some things that I want to 
say later on about the ombudsman's report, and 
that is this, that the result of the decision of 
the directors and the appeal was simply that 
Mr. Philpzyk was told to pay a fine) and,.told to 
apologize. He was not expelled as a result of 
either one of those proceedings. He was expelled 
because of his own wilful refusal to pay the fine 
ar itotmake pbhe sapology 4 sin. + dle could very well 
have paid the fine, made the apology, and said 
you fellows can't do that to me, I am going to 
Court, or, I am going to the ombudsman. I am 
paying under protest, and this isn't the end of 
it, you will hear from me again. If he didn't 
think they were doing the right thing there were 
many avenues open to him to protest, and to try 
to show that a mistake had been made by the ethics 


committee or the appeal, but he didn't choose to 
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MR. REDMOND: (cont) do that. As he indicated before 
this inquiry, he just decided he wasn't going 
to pay, and he wasn't going to apologize, and 
his expulsion, sir -- 

THE COMMISSTONER: He took legal proceedings. 

MR. REDMOND: Afterwards, after he was 
expelled he took legal proceedings, but I say 
that he could have avoided expulsion completely 
and still taken the legal proceedings. If he 
had paid the fine under protest, saying, iiwdon't 
agree that you are right, everything you have 
done is wrong, but I am paying the fine because 
I have to under the by-laws, and I am apologizing, 
not because I mean it, but because you are 
making me under the by-laws. then, sir,vhet still 
would have had a right to go to Court and Say; 
issue a writ of certiorair, they have acted wrongly. 

Now;°1 submit, sir, that from 
the evidence before this inquiry it is clear that 
he would have failed in a certiorair proceeding, 
but that right was available to him, and had he 
chosen to do so, he could have paid the fine, made 
the apology, indicated that it was under protest, 
and taken any legal or other proceedings he felt 


was proper. Mr. Walsh could have gone on with his 
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MR. REDMOND: (cont) complaints to the co-operative 
branch, or to the superintendent of real estate, 
and the expulsion would not have occurred. 

The expulstion occurred because of Mr. Philipzyk's 
wilful refusal to abide by the by-laws, of the 
organization in which he had joined, and to whose 
by-laws he had subscribed when he joined. 

So my submission, sir, is that 
he had a fair hearing, natural justice was done, 
there was no error in law, as far as I know, 
sir, and there was no evidence een of any bad 
faith, and those are the requirements of a fair 
hearing. A fullopportunity to know the charge, 
and to meet it, there should be no error in law, 
and there should be no bad faith demonstrated. 

Now, sir, that getsover what is 
the longest part of the argument, and that is 
term of reference number five. I'd like to deal 
with number six next, and that is whether there 
was any causal connection between the wrongful 
expulsion of Mr. Philipzyk from membership in the 
bureau and the fact that the body was incorporated 
under the Co-operative Association Act, or the 
Fact that its supplemental by-laws in their pre- 


sent form were approved by an officer or officers 
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MR. REDMOND: (cont) of the government. 
Now, sir, there is nothing 
in the by-laws, I submit, that is unfair insofar 
as discipline is concerned, and to the extent 
that that provision requires us to look at the 
by-laws and say, is there anything wrong with 
them, I submit that there is nothing wrong with 
them. In fact, those by-laws are rather complete 
on the matter of discipline. They provide for 
notice, they tell what kind of a hearing is to 
be held, they provide that the person complained 
GE can sbeuheard, and is entitled to be there, 
and they give him the right to question witnesses. 
Now, there are many tribunals that 
have powers similar to the powers that the bureau 
has. Any trade union has,aandemost of Chem are 
very strict. Those are tribunals whose decisions 
may affect a man's livelihood. You can't be a car- 
penter in many places if you aren't a member of 
the union, but their constitution, andI have looked 
at some examples, their constitutions do provide 
for a life expulsion. There are many trade assoc- 
iations, many clubs, many domestic organizations 
that are not created under any statute that provide 


for the expulsion of members. For example, sir, 
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MR. REDMOND: (cont) the evidence of Mr. Webber was 
that many co-operative associations have the 
right to expel members, and you may remember, 
Sir, that the standard by-laws, by-law number 16, 
the last by-law in the standard by-laws on file, 
provides for the expulsion of members, and it 
doesn't provide any safeguards at all, for per- 
sons who are going to be expelled. They don't 
say, he must have so many days notice, there 
must be such and such tribunal, he must have the 
right to examine witnesses. ‘So I submit, sir, 
that the by-laws that the Edmonton Real Estate 
Board Co-operative Listing Bureau Limited filed 
with the supervisor of co-operative activities 
Bre catistac tory, and, in Tact. are a i1ot better 
than the standard by-laws, and the by-laws of 
most co-operative associations. They provide 
more Safeguards for the members than most other 
by-laws of co-operative associations. 

Now, sir, there are some things 
that could have been done in those by-laws. One 
could argue,for example, perhaps they should let 
lawyers appear. Perhaps they should have a lawyer 
chair the ethics committee. Now, sir, Mr. 


McKenzie's evidence indicated that this was the sort 
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MR. REDMOND: (cont) of thing that members, when they 
set up these by-laws, felt they wanted to avoid. 
They wanted to have people in the real estate 
business setting the ethics of the real estate 
profession. They wanted to have people with 
knowledge of the real estate business having the 
hearing, and deciding whether people were un- 
ethical or not. They were probably afraid of 
legal procedures. Most non-legal bodies are. 
Most non-legal people think that lawyer take 
too long, that they raise unnecessary technical - 
ities, that they get things too complicated, 
that they cost too much. So I submit, sir, that 
it is not unreasonable for a group, such as a 
group of realtor, to decide, we want our ethical 
procedures dealt with by real estate people, not 
lawyers. Now, you and I may think, sir, that if 
we had been involved in these proceedings we 
might have done a better job. The real estate 
people perhaps are entitled to think, sir, that 
real estate people can do a satisfactory job, and 
can do a fairer job of deciding whether real estate 
people are ethical in a particular case or not. 
They may well be entitled to think, we don't want 


the costs, and delay, and complication of legal 
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MR. REDMOND: (cont) proceedings. mo thace LD submis 


THE 


MR. 


THE 


MR. 


TE 


sir, that whether or not these by-laws could 

have set up a different kind of ethics hearing, 
they have set up one which is fair and reasonable, 
and provides adequate safeguards for the members. 
They have done one thing that I am sure, from 
their own point of view, will be helpful in the 
future. They have apparently purchased a tape 
recorder and now keep tape recordings of their 
ethics hearings so that if they have to they can 


produce a record of what went on later on. 


COMMISSIONER: I don't think a tape recorder 
at previous ethics hearings would have been too 
satisfactory. 

RE DMOND: It sounds as if everybody was 
talking at once. 

COMMISSIONER: It might have broken down with 
some of the vituperate evidence. 

REDMOND: In any event, sir, it would 
have been useful in evidence here to have a 
recording, and I think that you would perhaps 
agree that -- 

COMMISSIONER: Tape recorders never settle 


these things. This isn't an issue in this matter, 


but our reporter here today uses Shorthandeve He 
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THE COMMISSIONER: (cont) only uses the tape recorder 
as.a clinicak aid, «so that_I.can quite imagine 
that. this real state board, on some occasion 
in the future, might think it advisabie to have 
a transcript by a competent stenographer, but 
that hasn't anything to do with this proceeding. 
It might have been cheaper than buying the tape 
recorder. 

MR. REDMOND: Now then, to answer number 
six, sir, I would say this, that first of a, 
there wasn't any wrongful expulsion so there can't 
be any question of such a causal connection as 
number six asks about. 

THE COMMISSIONER: I don't think so. 

MR. REDMOND: But if there was any wrongful 
expulsion the fact that this organization was 
incorporated under one act instead of another, 

I submit, would have had no bearing, whatever, 

on the question of a wrongful expulsion. These 
by-laws would have been the same under the 
Companies Act, under the Estates Act, or under any 
other act, which they might have chosen to 
incorporate under. 

THE COMMISSIONER: Is it your opinion that probably 


the real estate people in Edmonton could have 
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THE COMMISSIONER: (cont) taken part of, what is it, 
Section 11 of the Companies Act? 

MR. REDMOND: There is a part of the 
Companies Act, I think it is part nine, which 
does provide for the incorporation of companies 
Pnatoare =— 

THE COMMISSIONER: They might have gone there 
and had exactly the same set up as they have 
at the present time. 

MR. R EDMOND: Certainly. And I submit, 
sir, that the~fact that they are under this act 
has nothing to do with the expulsion, or the 
form of the by-laws. 

THE COMMISSIONER: The fact remains that they 
are under that section. | 

MR. REDMOND: Thate is srisht, sir, and 'L 
submit that there is nothing wrong with the by-laws 
under the Co-operative Associations Act. There 
is nothing in the act, I submit, which in any 
way goes against -- 

THE COMMISSIONER: Well, the by-laws are effective 
because the administrator has the power under the 
act to reject, amend, Or accept, and he accepted, 
so whether they are nice by-laws or bad by-laws, 


they are the by-laws. 
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MR. REDMOND: There is one thing that might 
be noted, sir, on that, and that is this, that 
in fact, those by-laws could have been brought 
in under some other act, and this is demonstrated 
by what Mr. McKenzie says, and that eleavoha tayone 
by-laws of the society that was incorporated in 
1957 are the same, and they are on Fishet..154.t, 


so that you can look at them. 


THE COMMISSIONER: What? 
MR. REDMOND: The dreciplanesi-- 
THE COMMISSIONER: You mean the organization under 


the Societies Act -- 

MR. REDMOND: Has the same by-laws on dis- 
cipline exactly. 

THE COMMISSIONER: Exactly? 

MR. REDMOND: Yes, and they were filed without 
question bythe Registrar of Companies. 

THE COMMISSIONER: This is something that perhaps 
wasn't completely clear in the evidence, and 
there is no reason whyI shouldn't be informed on 
it during the course or argument, when was the 
Societies Act passed? 

MR. REDMOND: The Societies Act? 

THE COMMISSIONER: No, I mean the Real Estate 


Board, when was it -- 
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REDMOND: My recollection is thateit was 
1057), Sir. 

COMMISSIONER: The Societies Act? 

REDMOND: Yes, there was an unincorporated 


association which operated for many years, and 

then they incorporated under the Societies Act 

in 1957, and they incorporated the multiple list- 
ing bureau in 1952 under the Co-operative Assoc- 
iations Act, and then they brought the two 
organizations together. They started in 1957 and -- 

COMMISSIONER: They really didn't bring them 
together, they just let them both exist. 

REDMOND: That is right, and the members 
used the co-operative association as the vehicle 
to operate their business, they didn't use the 
society. 

COMMISSIONER: For all intents and purposes 
since 1052, the corporate body, under the Society 
Act, has been dormant, hasn't it? Do they do 
anything? 

REDMOND: The society, or the co-operat-— 
ive association? 

COMMISSIONER: No, the society. 

REDMOND: The society operated as an 


unincorporated association. 
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they incorporated. 
REIM OND: 
COMMISSIONER: 


REDMOND: 
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Oh, yes, but then in 1957 


Yes. 
And what have they done since? 


Since the co-operative had 


its by-laws changed in 1959, I understand Mr. 


McKenzie to say that the society did nothing. 


Aunt. did was to 

nobody else could 
COMMISSIONER: 

made their annual 
REDMOND: 

of some kind, and 
COMMISSIONER: 
REDMOND: 

evidence, I think 

members, and that 
COMMISSIONER: 

had? 


REDMOND: 


keep the name alive so that 

use it under the Companies Act. 
And they paid their dues and 
returns? 

Apparently they made returns 
were in good standing. 

Who were members of the society? 
As IT recall Mr. McKenzie's 

there was two people who are 
isvall. 


So that is all that they ever 


Yesvod Anditthen ™ in 10695 “ac 


I understand it, after the ombudsman complained 


to Mr. Warr about 


thistorganization, Mr” Warr 


asked them to make certain changes, and at that 


point they had all the members of the co-operative 


also become members of the society, and they reported 
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MR. REDMOND: (cont ) that way for 1969, but, in essence, 
the society has done TEES since the by-laws 
of the co-operative were changed. 

THE COMMISSIONER: What did they do, charge each 


agent two or three dollars a year, or something? 


MR. REDMOND: I'm not sure, sir. 

THE COMMISSIONER: Something like that? 

MR. REDMOND: I guess so. 

THE COMMISSIONER: AMA rights. 

MR. REDMOND: So, in essence, I say, sir, 


that there is no reason why Mr. Webber should have 
refused these by-laws, and -- 

THE COMMISSIONER: I don't like these statements 
that they combined. They never combined. They 
are separate entities. 

MR. REDMOND: Right. 

THE COMMISSIONER: And one is dormant, and moribund, 
and the other is active and vital. 

MR. REDMOND: Yes. Now, just so that they 
are present in your mind, sir, Itd like to refer 
to the sections of the Co-operative Assocations 
Act which deals with supplemental by-laws, and 
I dontt want to spend too much time on it. They 
ave sections 4» mubsection 354 5356, and Bae 


THE COMMISSIONER: I would like to have a look at 
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THE COMMISSIONER: 


HEARING ADJOURNED 


a moment. 


HEARING RESUMED 


MR. 


THE 


MR. 


THE 


MR. 


THE 


MR. 


REDMOND: 


- 47 - 


that act. We will quit for 


Sinw Olden lso0 Want. LO rerer 


under term of reference number six, to Section 16, 


of the Co-operative Associations Act, which 


deals specifically with supplemental by-laws. 


Now, it is clear, I submit, 


sir, that under the act. -—— 


COMMISSIONER: 


REDMOND: 


Act. 


COMMISSIONER: 


it there? 


McGILLIVRAY: 


COMMISSIONER: 


REDMOND: 


Section 4, 


You’ are reading from the act? 


The Co-operative Associations 


Have you got an extra copy of 


You had ‘one, sir. 


PeenNoOw) Dicer LOSt 1b. 


tT submit that it vs clear under 


and Section 16 that it is comtemplated 


that any co-operative association is free to pass 


supplemental by-laws to completely replace the 


standard by-laws if that is what is desired, just 


as under the Companies Act, a company may operate 


under table A, which is in the act, or they can 


set up their own articles of association. 
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MR. REDMOND: Sir, under Section 16, I just 
wanted to note this, that —-— 

THE COMMISSIONER: What number? 

MR. REDMOND: Section 16, sub-section 5(a), 
Cleeve) anda d)aettndersanb section 5(a) there 
is a provision made for delegate voting. Now, 


it refers, specifically to delegates from dis- 


Cricts. 
THE COMMISSIONER: Did you say 16? 
MR. REDMOND: (Wy Aelrisimies 
THE COMMISSIONER: 16, sub 5. Without restricting 


to generality. 

MR. REDMOND: So that one kind of delegate 
voting may be by districts, but I submit that 
the section indicates the possibility of by-laws 
creating a voting structure which does not involve 
every member having a vote, and when you look at 
at subsection 5 (d)over on the mxt page, it is 
possible for the by-laws to provide that a member 
is not entitled to vote, at all, in certain 
circumstances. Now, this again, is without 
restricting the generality, but it does comtem- 
plate that there may be reasons why an association 
would not want full voting privileges granted to 


everyone. 
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THE 


MR. 


THE 


MR. 


THE 


MR. 


THE 


-~ AQ - 


COMMISSIONER: Mr. Redmond, there hasn't 
been any objection to members voting. The 
complaint of the ombudsman is that they should 
all have equal votes. Isn't that so? 

REIM OND: That is what he says, sir. 

COMMISSIONER: It isn't democratic unless 
they all have equal votes, and Mr. Walsh took 
the position that salesmen shouldn't have a 
wote, at. all. 

REDMOND: That, apparently, was Mr. 
McPhee's position, too, sir, at one point. 

COMMISSIONER: And that is Mr. McPhee's 
position when these by-laws were being considered. 

REDMOND: We say, in essence, sir, that 
these by-laws given to the salesmen, who would 
otherwise have no voice, has proven over the 
years to be very effective, as the salesmen who 


testified indicated. t 


hey have been able to 
serve as directors. 

COMMISSIONER: It may work or it might not 
work, but Mr. Webber, and authorized officials 
Looked at them, and filed them, and they are 


by-laws until somebody takes legal proceedings to 


make them not by-laws. 


MR. R EDMOND: In any event, sir, I submit 
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MR. REDMOND: (cont) that there is nothing in this act 


to prevent by-laws of the sort we have being 


filed. 
THE COMMISSIONER: Yes. 
MR. REDMOND: They have been properly filed, 


and they are reasonable and sensible by-laws. 

THE COMMISSIONER: Yes. 

MR. REDMOND: Then, sir, under term of 
reference number 7, the question is whether 
the Government of Alberta should compensate Mr. 
Philipzyk in_whole or in part for loss of income 
suffered as a result of his dismissal from the 
bureau. 

Now, I am not counsel for the 

government, and I don't really see that I have 
to carry their brief here, but I think I should, 
inetairness say this, sir. First of all, it is 
our submission that Mr. Philipzyk was not 
wrongfully dismissed, that he was properly dismissed 
for wilfully refusing to obey a proper decision 
of the directors and the ethics committee. 

THE COMMISSIONER: Well, apart from that, didn't 
the evidence kind of indicate that he had benefited 
by the dismissal because he made more money after 


he was dismissed than he made when he was working 
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THE COMMISSIONER: (cont) for Kellough? 

MR. REDMOND: TPsupmit that by the tine 
crosS-examination was through here it was clear 
that Mr. Philipzyk's earnings at a hotel in 
Vancouver were probably higher than he had ever 
earned at Kellough Realty. 

THE COMMISSIONER: Well, he made more money with 
Mr. Walsh one year. The highest figure I heard 
was $5,000, and I had no evidence before me 
that he had ever made that in a year with Kellough. 

MR. REDMOND: Now that, o.s0,.sir = 

THE COMMISSIONER: Of course, that was before 
his dismissal, wasn't it? 

MR. REDMOND: Yes. 

THE COMMISSIONER: Yes, but iG) is one of Chose 
years gone by. 

MR. REDMOND: The figures from Burton Real 
Estate, sir, also were gross, and everything 
else we had was net, and Mr.Walsh indicated 
that there would be expenses, and some of them 
are shown on the exhibit which is Mr. Walsh's 
ledger sheets, and some of the expenses would be 
Mr. Philipzk’s own. For example, car expense, 
and things of that sort, which were not paid by 


Burton Real Estate. So I submit that when one 
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MR. REDMOND: (cont) examines the information the 
evidence is that Mr. Philipzyk, after he left 
Burton Real Estate, did not work for varying 
periods of time, partly because of his health, 
which may well have interferred with his working 
as a real estaté salesman too, he made no effort 
to find employment in Edmonton with a non-member 
firm of the board, and the evidence is that 
there are such firms and that many of them are 
successful firms, but he made no erfort' to find 
employment here as a real estate salesman with 
a non-member firm, he went to Vancouver, and 
ultimately he worked for a period of time at if 
hotel, and then, sir, he worked full time at a 
Proeet for almost two years, and his view was 
that his net earnings were about $60 a week. The 
question was put to him, wasn't he getting $82.50 
a week, and he said, If think he said, well, that's 
gross. In any event, I think we can take this 
from the evidence, that it is likely Uthat. the. figures 
we have from Burton are somewhat higher than his 
actual net earnings, and I submit that, on the way 
the evidence went in of his employment in Van- 
couver, that it is fair to say this his statements 


as to what he was earning net, in Vancouver, is 
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MR. REDMOND: (cont) probably somewhat overstated, 
to a degree, only, but to some extent, In tne 
result, it is my submission that it is very 
doubtful whether he has shown any loss, at all, 
but if he has it doesn't result from any wrongful 
action on the part of the Edmonton Real Estate 
Board Co-operative Listing Bureau Limited. 

THE COMMISSIONER: There is no, well, I will ask 
commission counsel a question on this. 

MR. REDMOND: Term of reference number one 
Hoowant toldeal with next, sir, and that is whether 
the Edmonton Real Estate Board Co-operative 
Listing Bureau Limited was properly incorporated 
as a co-operative association. 

Now, sir, the first thing to 
note there is subsection 8 of Section 4 of the 
Co-operative Associations Act. 

THE COMMISSIONER: Yes. I saw that. 

MR. REDMOND: That says that the certificate 
of the registrar is conclusive proof that all 
the requisites in respect of the incorporation 
have been complied with. 

THE COMMISSIONER: Yes. 

MR. REDMOND: We have on file, sir, evidence 


which shows that the organization was incorporated, 
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MR. REDMOND: (cont) and the certificate is on file 
as anv exhibit. ~oo le submit, “sir, that is has 
been conclusively proved that the organization 
was properly incorporated under that act, but, 
in any event, if we go behind that and look 
at the principles, the ombudsman suggests that 
you can't be a co-operative association if you 
don't abide strictly by one member, one vote, 
and he suggests that you can't be a co-operative 
association under our act if you are a trade 
association. 

Now, let's look, first at one 
member one vote. Now, Section 24 sub 4 provides 
that at meetings of the associati on a member 
shall have one vote only, regardless of the number 
of shares, and I submit, sir, that all that provis- 
Zon toes is cto limit’ votes, not to extend then. 

It simply provides that you don't decide votes by 
the number of shares heldin the company. Do you 
decide the voteson the basis that no member has 

more than one vote, but I submit that that section, 
and the one we looked at a few moments ago which 
indicates delegate voting, and indicates restrictions 
on voting did indicate that, whatever may be 


the position on Nova Scotia, or what may have been 
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MR. REDMOND: (cont ) the position of co-operatives 

of an agrarian sort 50 years ago, the fact is 
that in Alberta today the act doesn't say that 
a co-operative association must be one member 
one vote. 

Now, let's lookat this matter 
of a trade association. I'm not quite sure what 
a trade association is in the ombudsman's eyes, 
hot savy this, bhateit aby a trade association 
he means one engaged in trade, in business, which 
is the way that term is normally understood ary 
law, that, under Section 11 (a) the act expressly 
authorizes business concerns to be co-operatives 
if they otherwise comply. It refers to co-oper- 
atives carrying on business, or industry, and 
without limiting the generality of that, it may 
include purchasing, procuring, selling, exchanging, 
hiring, and dealing in goods, wares and merchandise 
by wholesale or retail, and preparing, producing, 
processing, and manufacturing the same. So I 
submit, sir, that if the ombudsman says you Cali 
be a trading business he is clearly wrong. If he 
means that a trade association is one whose purpose 
is to represent its members in dealing with the 


government, and dealing with the public, well, then, 
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MR. REDMOND: (cont) sir, our organization does that, 
but that is only one relatively minor purpose. 
The essence of the Co-operative Listing Bureau 
is the pooling together by realtors of their 
listings for their mutual benefit, and. ace Une 
Same time it is for the benefit of the salesmen 
whom they employ because it gives them more to 
gall, andsit 1s forsthe benefit of the public 
because it gives the public a wider market. By 
also including other objectives than just the 
Co-operative Listing Bureau what the bureau has 
done is also to provide benefits for real estate 
and the public in other ways by providing for 
better thics, by providing a forum to hear com— 
plaints by members of thepublic, and generally 
to improve the ethics and the education of realtors, 
and it is evident, sir, that, in fact, the public 
as well as the real estate business, benefit very 
greatly by the fact that the profits, or at least 
the revenues from the co-operative listing service 
are available to fimance 2 rather. extensive educ- 
ation program, and I submit, sir, that the fact that 
there are objectives in addition to the pooling 
of the listings does not make this any less a 


co-operative association. 
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MR. REDMOND: (cont) And Mr. Webber's evidence, 
Sir, indicated that 'umAlbertva today there-are 
many co-operatives which carry on large businesses. 
They are Sophisticated organizations. They are 
not the small sort of agrarian group that may have 
been thought of when co-operatives first came 
into*exsistences~ So l¥submit, Sir; that in view 
of the evidence, in view of the terms of the act, 
there is no reason why this organization should 
not have been incorporated under this act. There 
may well be the possibility that it could have 
been incorporated under some other act, perhaps 
under the new Companies Act. There may even 
have been ways found to get around the problem 
that could be visualized of dealing with shares 
in a company, or society, but the fact is, it is 
our submission, that that is irrelevant to the 
main point which is, was it properly incorporated 
under this act, and it is our respectful submission 
that, Lt was: 

Term of reference number two 

is whether the Government of Alberta, through its 
officers concerned, ought not to have approved 
of the supplemental by-laws. Now, we have really 


dealt with that one already. 
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THE COMMISSIONER: Yess 

MR. REDMOND: And all Iwould say in" addit= 
ion is that there are no criteria in the act as 
to what the supplemental by-laws should contain. 
I have already suggested, sir, that the voting 
provisions in the by-laws do not conflict with 
the act, and that the discipline provisions 
in the by-laws do not conflict with the acc.) and 
not only that, but they are fair and provide 
reasonable safeguards for the members. So 1 
submit there is no reason why the supplemental 
by-laws should not have been approved. 

Then, term of reference number 
three, whether the bureau should be permitted 
to retain the supplemental by-laws in their pre- 
sent form, it is my aibmission, for the reasons 
already stated, that if they were properly passed 
in the first place there is no reason why they 
should not remain in their present form. 

Now, the last term of reference 
is number four, whether any changes should be 
made in the Co-operative Associations Act, or the 
procedures followed by the Department of Industry 
and Tourism in administering the act. 


Now, sir, there is no evidence 
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MR. REDMOND: (cont) before this commission which would 
suggest that there is anything wrong either with 
the act, itself, or’with” the way that it is 
being administered by Mr. Webber. I would submit 
that any evidence that is before this commission 
indicates that Mr. Webber did his job properly 
in approving the supplemental by-laws and per- 
mitting the organization to be incorporated, 
and there is no evidence that anything has been 
done wrongly since this organization has come 
under the act. 

Now sir, the only thing that 
remains is this, and that is that the general 
terms of reference is to make an inquiry into 
the submission of the ombudsman to the executive 
council. 

Now, it may perhaps be taking 
time unnecessarily to deal with many of the things 
in the ombudsman's report which, I submit, on 
their face, are clearly wrong. However, sir, the 
nbudsnan has been nostt critical! or my client. the 
Edmonton Real Estate Board Co-operative Listing 
Bureau Limited, and I submit that there must be 
some answer made to some of the things that he has 


said. I have a very detailed list of many points 
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MR. REDMOND: (cont) in this report which, I submit, 
are wrong. 

THE COMMISSTONER: Go ahead. 

MR. REDMOND: I perhaps should not go through 
the entire list, but he has made some very funda- 
mental mistakes, I submit, sir. 

THE COMMISSIONER: Dethink = vouvare entitled’ to 
Gea le witht at. leneth. 

MR. REDMOND: L submit, gir, that the report 
indicates some fundamental misunderstandings of 
the law,.of the land,, and because of these funda-— 
mental mistakes and fundamental misunderstandings 
(ecibirt. sir, .tnatetnes valigaity Of the report 
is undermind. I submit, sir, that the evidence 
before this inquiry has indicated that some 
basic conclusions reached by the ombudsman in 
his report are wrong, and that its major recomm- 
endations are unsound, and unwarranted. Many 
statements of fact in the report are simply wrong. 

Now, the most serious thing 
in the eyesof my client, I think, sir, is this; 
that my client has been condemned in a case where 
it is clear that there has been a completely 
inadequate investigation, and in particular, my 


client, has never had what, in any sense of the 
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MR. REDMOND: (cont) word, could be called a hearing 
before the ombudsman before he filed a report 
which said that my client acted unfairly, in 
a discriminatory manner, and so on, and the 
fact that it was a completely inadequate inves- 
tigation makes it even more unfair, I submit, 
that the ombudsman has used some pretty vitriolic 
language about my client in this report. For 
example; he has said at one point "that we held a 
Kanebanoomcourt se Hethas*satd'thatval another 
point that the board acted unreasonably, unjustly, 
and so on, and there are a number of other 
references which, I submit, indicates a jumping 
to conclusions without evidence, and indicate 
that as a result of those conclusions there are 
biases in the report which become clear from 
the words used. 

Now, ‘sim, Let" svdealewith this 
matter of the investigation. The ombudsman did 
not question Mr. Kellough, or receive any sub- 
missions from Mr. Kellough to determine whether 
or not the complaint was accurate. He did not 
Galiky to. Mr. Olthuis, he did not: talk to Mr.larsen, 
he did not talk to Mrs. Nansen Gor ion dio Were 


the charges were true, or to find out what these 
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MR. REDMOND: (cont) people thought of the hearing, 
or what they felt about the charges. Now, it 
is bad enough to apparently conclude, as I take 
it he does in his report, that the charges were 
unfounded, his report must assume that the 
charges were unfounded or they or the whole thing 
falls, so the ombudsman has win et rect... 1ound 
that the charges were not true, but he has not 
asked the person who made the charge, nor any 
of the people who gave evidence about the charge, 
and that, sir, is a completely inadequate .inves- 
tigation. Apparently, strangely enough, he 
didn’t even talk to Mrs Philipzyk. 

THE COMMISSIONER: Ha didn tetaLk to him? 

MR. REDMOND: He udp teva te to Mr. Phalipzyk, 
according to Mr. Philipzyk, until February of 
1970. It does appear he talked to Mr. Walsh, and 
apparently he may have talked to Mr. Anderson, 
but there is no evidence that he talked with 
Mr. Philipzyk, so one must assume that he got most 


of his evidence second-hand from Mr.Walsh. 


THE COMMISSIONER: I thought Mr. Philipzyk had, 
well -- 


MR. REDMOND: He saw Mr.Weir in the summer of 


1969, in Vancouver, I think it was, sir. 
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THE COMMISSIONER: Oh. 

MR. REDMOND: But, in any event, the main 
eouplaint Chat we would have is this, that he 
did not question any of the complainants about -- 

THE COMMISSIONER: The only communication before 
this document with Philipzyk, then, was one by 
Weir and Philipzyk? 

MR. REDMOND: Apparently there may have been 
some correspondence we don'ft know about that. 

THE COMMISSIONER: Yes. 

MR. REDMOND: Certainly he didn't Teak per- 
sonally to Mr. Philipzyk until at least early 
this year. In any event, sir, he also did not 
question any member of the ethics committee whose 
hearing he criticized 

THE COMMISSIONER: Yes. 

MR. REDMOND: He says in his report some very 
critical things about that hearing. He has 
suggested that five members of this organization 
conducted this in an unfair and discriminatory 
manner, but he hasn't given them a chance to tell 
their side of the story, at all. We have heard 
their side of the story, sir, andI submit that the 
proper conclusion for this inquiry, as a result 


of hearing them, is that there was a fair hearing, 
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MR. REDMOND: (cont) but the ombudsman, has not only 
concluded that the hearing was unfair, he has 
not interviaved the people who conducted the 
hearing. 

Now, sir, he did talk to one 
person who knew something about the hearing, and 
that was Mr.Haugen, but the circumstances of 
that were this; Mr. McClellan states in his report, 
at page 47, that he sent a preliminary date to 
the Deputy Minister of Industry and Tourism of 
August 21st, 1968. He made a complete report of 
his findings and opinions on November 13th, 1968. 
He sent his opinions and his recommendations to 
Mr. Patrick, the Minister, on February the 3rd, 
1969. He spoke to Mr. Haugen for the first time 
on February the 4th, 1969, after he had made two 
complete reports, and made his recommendations. 

Then, sir, what about the 
interview with Mr. Haugen? To start with the 
evidence of Mr. Johns and Mr. Haugen ie that. Mr. 
McClellan and Mr. Martin did most of the talking 
at that meeting which apparently lasted about an 
hour and a-half. Mr. Haugen went there as a 
résulte of a letter which is on file from Mr. Webber 


suggesting that because of an investigation by 
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MR. REDMOND: (cont) the ombudsman the department was 
suggesting a cancellation of the board's charter 
under the Co-operative Associations Act. He 
Says that he went there to talk about that, about 
this letter from Mr. Webber. Now, that letter 
doesn't get into the details of the ethics 
hearing, it doesn't, I think, even indicate what 
the ombudsman says is wrong with the Philipzyk 
hearing. Now, Mr. Haugen had no knowledge of 
what had been Said about that hearing. He had 
not looked at his files, or his notes, and when 
he got there, not only had he not Wade any (oppor 
tunity to refresh his memory, not only edid her nov 
anticipate being questioned about the ethics 
hearing, it appears that all the discussion was 
was that the ombudsman dealt with a few aspects 
of the hearing, only. Apparently the things 
that came up in the discussion, first Gledaisk. 

Mr. Kelloughts colourful remark at one point, 

then the matter of the ejection of Mr. Philipzyk; 
and then the matter of the discrepancy in sthe 
dates in the Olthuis and Hansen letter. it, does 
not appear, for example, that Mr. Haugen was asked, 
or had any opportunity to say; Mr. Philipzyk told 


his whole story, Mr. Philipzyk and his representative 
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MR. REDMOND: (cont) were given a full opportunity to 
meet what was said about them, to examine other 
witnesses, and to make comments. It does appear, 
sir, that what happened is simply that Mr. 
McClellan made certain statements about those 
three things, about Mr. Kellough's remarks, about 
the ejection, and ahout that August-June dis- 
crepancy. It also would appear, from reading 
the report, and he didn't even accept what Mr. 
Haugen said about those things, nor does he comment 
about the discrepancy between what he says in 
his report, and presumably someone told him that, 
and what Haugen says. 

For example, Mr. Haugen says 
he tried to explain the fact that Mr. Philipzyk 
was only out of the room for a short while 
at the end. He says he also tried to explain the 
fact that the committee past its decision on what 
Olthuis said at the hearing, not just on the letter 
that was written by him and Mrs. Hansen, and 
if there was a discrepancy, sir, then the report 
should indicate, I heard Mr. Haugen but 1. d.dn't 
believe him. — Instead, the report says, "Mr. Haugen 
confirmed by views in every respect." That, sir, 


is just not true. Mr. Haugen clearly did not 
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MR. REDMOND: (cont) confirm his views in every respect. 
In fact, he appears to have disagreed with Mr. 
McClellan on two very important things, that Ls, 
the effect of Mr. Philipzyk's being out of the 
room for a short while, and the discrepancy in 
the August-June date. ‘So, in conclusion on this 
paint, siriielt.ishthe submission of the board 
that the report is based on a completely inadequate 
and one-sided investigation. 

then, sir, there is this matter 
of some fundamenal misunderstandings of the by-laws 
and their legal effects. Now, EZ did, tossone 
extent deal with this the other morning in indicating 
what the board's views were about whether Mr. 
McClellan should answer questions, butirats page 
27. of the report, Mr. McClellan says that, by 
signing the waiver, which every applicant for 
membership in the board is asked to sign, that 
the applicant is required to give up a basic civil 
right to appeal to the courts of the land. 

First of all, sir, I submit 
this, that when you look at the waiver form, it 
is not an attempt to take away any right tot ohne 
court to review, or to hear an appeal. What it 


ig meant to do is to provide an indemnity and a 
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MR. REDMOND: (cont ) protection to the directors of 
the board, and to the boara,, .or carrying out the 
duties and obligations imposed by the by-laws. 
Tt does not, I submit, in any respect, purport 
to say that a person who has been disciplined 
has no right to ask the court to review the case 
to see af he has hada fair hearing. 

THE COMMISSIONER: Well, you said the other day 
that this bureau had no right to give audience 
to the court. 

MR. REDMOND : Yes sir. 

THE COMMISSIONER: They couldn't take away, nor 
could they provide —- 

MR. REDMOND: A eae ri phi sii 

THE COMMISSIONER: Audience to the court. How 
should it be provided? 

MR. REDMOND: If there were to be a piehy OF 
appeal to the court some statute would have to 
give it, in my submission. 

THE COMMISSIONER: Wells theyauut 30 the by-laws 
some right that there would be an appeal to the 
court. 

MR. REDMOND: What they put in the by-laws, 
sir, is the right, here is what I say the law 


already is, that is, the by-laws now spell out 
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REDMOND: (cont) the fact that a person may ask the 


court to review a decision to see whether a per- 


son has had a fair hearing. 


COMMISSIONER: That is as far as the bureau 
could go? 

REDMOND: Yes sir. 

COMMISSIONER: And having gone that far, how 


does the complainant get to court? 


REDMOND: By certiorari, or an appli 


cation for a declaration of injunction, sir, and 


IT submit he had that right, anyway. 


COMMISSIONER: Do you mean to say that Philipzyk 


could have had a trial de novo? 


REDMOND: No sir I mean to say that he 


could have made an application to the court to 
quash the decision of the ethics committee on the 
ground that he did not have a fair hearing, and 

that if he had been able to prove that he had not 
had a fair hearing, that the court had juris- 
diction, either by way of certiorari, or if he 
didn't do it soon enough, by way of declaration 

of injunction, to prevent the board from carrying 
out any discipline penalty on the ground that there 
wasn't a fair hearing. Of course, my submission 


is that there was a fair hearing, so that when 
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MR. REDMOND: (cont) Mr. Philipzyk went to court later 
on and got no place it is quite possible that 
the reason was that there wasn't evidence to 
justify the action, but, in any event, I submit, 
sir, that it is clear that the law is that where 
a domestic tribunal has got the powers of dis- 
cipline or expulsion that the court will inter- 
vere Lf natural justice — 

THE COMMISSIONER: Well, apart from the provision 
in the by-laws, it was a supplemental amendment 


that there was an appeal to the court? 


MR. REDMOND: Yes sir. 
THE COMMISSIONER: They always had that right? 
MR. REDMOND: They always had the same 


right, and the right was to go to court to quash 
a decision 212 natural justice —— 
THE COMMISSIONER: The amendment to the by-laws 


didntt include the legal position, at all. 


MR. REDMOND: We say it had no etftect. 
THE COMMISSIONER: Yes. 
MR. REDMOND: It was done because it was 


suggested that -- 
THE COMMISSIONER: Well, it left things just the 
way they were. 


MR. REDMOND: It was suggested it should be 
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MR. REDMOND: (cont ) made clear. 


THE COMMISSIONER: It was there, anyway. 

MR. REDMOND: In case anyone didn't know 
about it. 

THE COMMISSID NER: Yes. 

MR. REDMOND: Really, is what it amounted to, 


and the grounds on which the court would interfere 
were if natural justice wasn't done, Liectne 
procedures set out in the by-laws weren't followed, 
if there was an error in law, or if there was 
bad faith. 

Now, sir, I have already referred 
to two cases in the argument the other day, and 
IT will just give you the citations so that you 
have them, and perhaps I better not read from them, 
but these cases are the case of A-l-i-s, against 
the Polish Society, which is reported in 1932, 
1 Western Weekly Reports, and the quotation that 
I intend to refer to is at page 684 and 685, where 
the Alberta Appellete Division sets down its 
right to go to the court inthe event of a unfair 
hearing, and then, sir, the other case, and I have 
picked this one because it goes further than any 
other case that I have seen —— 


THE COMMISSIONER: That is an English authority? 
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MR. REDMOND: 


This 1s Lee and the Showman's 


Bureau in 1952, two Queen's Bench, and JI intended 


to refer, sir, to the judgment of Lord Justice 


Denning, at pages 342 and 343, and while I am 


at it, sir, I will read -- 


THE COMMISSIONER: 
MR. REDMOND: 
THE COMMISSIONER: 
MR. R EDMOND: 
MR. McGILLIVRAY: 


MR. REDMOND: 


What volume is it? 

Two, Queen's Bench, sir. 
Dwo? 

Yes. 


1O5 23 


1952, two, Queen's Bench. 
Now. sir at. page 34. of the 
same case, this is the other point, and that is, 
that there is a right of review by the courts, 
but not a right of appeal. That is, they won't 
hold a trial de novo. Lord Justice Somervell 
says: 

'tlhis is a difficult and important branch 

Of the  taw.  L am alive, 1 hope, to. cue 
important and necessary work done by 
domestic tribunals, normally with care, 
skill, and fairness. I am also alive 
to the principle, reiterated more than 


once, that this court cannot be made a 


court of appeal from decisions of such 
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MR. REDMOND: (cont) "tribunals." 

ee other words, they will 
review the proceedings to make sure they are fair, 
but they will not holdaretrial. These organi- 
zations are entitled to try things in their own 
way as long as they give a fair hearing. 

Now, sir, this basic misunder- 
standing, I submit, goes to the very basis of the 
ombudsman's report. His basic proposition is, the 
by-laws were no good, they lead to an unfair 
hearing, and they took away the right to go to 
fourt. Now, © submit, sir, that they didn't 
take away that right, and that the ombudsman's 
report is just plain wrong on that point. 

Now, sir, there are a whole 
list of other things in the report that I submit 
are wrong. JI don't intend to go through the 
whole list. I would like to show one or two rather 
fundamental mistakes that he has made. I am sure 
that commission counsel is alive to some of these 
Same things, and they can be pointed out. 

For example, it is said in 
the ombudsmants report, on the last page, page 
53 of his report to the executive council, he 


quotes from his earlier report to Mr. Patrick 
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MR. REDMOND: (cont) of February 3rd, 1959, and he 
Says: 

"Mr. Philipzyk has been unemployed since 
either the date of his hearing in December, 
1965, or the rejection of his appeal in 
Mays 1960. ¥ 

Now, the evidence here shows 
that statement is clearly wrong. Mr. Philipzyk 
was employed during most of that period, and 
at the time ofthis report had been fully employ- 
ed foralmost two years. 

In the next paragraph, at 
page 53, Mr. McClellan makes a qualification 
which never appeared in any of his previous 
material, but in this report he dualit Lies sb. by 
Saying; 

"ZT would add, in conclusion, that when I 
refer to Mr. Philipzyk being unemployed 
since the date of the hearing I refer to 
his being unemployed in the real estate 
business in Edmonton." 

That suggests, sir, that per- 
haps Mr. McClellan had realized he was in error 
in making the flat statement he had made earlier 


and wished to qualify it without admitting that it 
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MR. REDMOND: (cont ) was wrong. 
Now, sir, Mr. McClellan says 
at page 43, and I presume he is referring to 
Mr. Anderson, Mr. Anderson, 
"Sent a letter of apology under threat of 
expulsion from the board." 

The evidence indicates clearly, 
before this inquiry, that no such threat was made, 
and that, in fact, it was quite clear that what 
the board thought itwas doing was trying to point 
out an error that Mr. Anderson made about the 
nature of the hearing. 

THE COMMISSIONER: What page is this? 

MR. REDMOND: Page 43. 

THE COMMISSIONER: 432 

MR. REDMOND: Yes sir. 

THE COMMISSIONER: Where does it talk about Mr. 
Anderson? 

MR. REDMOND: At page 43, it says: 


"Having exercised his democratic right -- " 


Et cetera, 
"And given the opportunity of providing a 
letter of retraction anf apology --" 


Et cetera, 


"On pain of being expelled from the bureau --" 
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MR. REDMOND: (eont ) Now, the evidence indicates that 
that is just not what happened. 
Now, sir, at page 38 Mr. 
McClellan says; 
"Mr. Philipzyk just lost the chance to 
hear much of the further evidence 
which may have been presented, and he 
had no further opportunity to advise 
Walsh, who was defending him, on 
matters of cross-examination or further 
questioning. He had little or no opp- 
ortunity to be present when Mr. Walsh 
presented Philipzyk's side of the case." 
Now, that, sir, is a complete 


misstatement of that hearing. 


THE COMMISSIONER: On cerlainly atyis. 

MR. REDMOND: The evidencelere indicates that. 
THE COMMISSIONER: Oh, it is overwhelming. 

MR. REDMOND: And, of course, an obvious one 


is at page 36, where, in the second last sentence 
Mr. McCellan says: 
"IT ascertained later from the executive 
secretary of the bureau that the filed 
transcript of evidence which was taken 


at the original hearing was a few comments 
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MR. REDMOND: (cont) "he had written himself on the 
back of an envelope." 
The evidence before this 
inquiry is quite clear that the record of the 
hearing was four pages of notes in a stenographer's 


notebook which is kept for the purpose of taking 


such notes, and there's no suggestion that 

they were taken on the back of an envelope, and 
Mr, Haugen says that he didn't tell Mr. McClellan 
that they were. 

I think I will just take one 
other example, sir, and leave it at that, and 
that ts at page 19. This, again 16 a Clagrant 
misstatement of the position. At page 19 near 
the top; 

"The requirements for the registering of 
supplemental by-laws are somewhat hazy, 
and, in any eVent, in this case: they were 
not registered." 

The evidence before this inquiry, 
sir, is that the supplemental by-laws were duly 
registered in every place that they had to be 
registered. The supplemental by-laws were regis- 
tered in Mr. Webber's office, the office of the 


Supervisor of co-operative activities, and the 
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MR. REDMOND: (cont) stamped copy of approval approving 
it is,0n file in thissinguiry. andytherby-Laws 
were duly registered in the office of the Regis- 


trar of Companies. 


THE COMMISSIONER: Well, they were registered. 

MR. REDMOND: Yes, ucertainly, sir. 

THE COMMISSIONER: This is a complete and utter 
misstatement. 

MR. REDMOND: Yes sir. And then, sir further 


down the page Mr. McClellan suggests that a 

member of the public would have no means of 
ascertaining that the standard by-laws had been 
changed by the supplemental by-laws, and he refers 
to the search of the Alberta Regulations. ‘In fact, 
sir, the evidence before this inquiry makes it 
perfectly clear that the by-laws on file in 

Mr. Webber's office -- 

THE COMMISSIONER: They are public property. 

MR. REDMOND: Are a matter of public record, 
and are open for anyone, including Mr. McClellan, 
to see if they should so desire. 

There is also the fact, of 
course, sir;, that many nee of members of the 
Edmonton Real Estate Board Co-operative Listing 


Bureau Limited had booklets like this with the 
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MR. REDMOND: (cont) by-laws in them. It is quite 


possible that Mr. Walsh and Mr. Philipzyk had 


them. 

THE COMMISSIONER: They were broadcast to 500 
salesmen. 

MR. REDMOND: Yes sir. 

THE COMMISSIONER: But the ombudsmants statement 


saying these were not registered is just a com- 
plete, utter wrong statement. 

MR. R EDMOND: Yes sir. Now, Sir, in concius- 
ion, I just want to say this about the report. 
It severely attacked the Edmonton Real Estate 
Board Co-operative Listing Bureau Limited, and 
it appears that as a result of the report some 
efforts were made to cancell the organization's 
charter. Now, sir,'in fact, the evidence before 
this inquiry, I submit, has revealed that this 
board has done good and valuable work for a period 
Oe Wany years in thrs city’ "It has-been of “bene 
fit to its agent members, to its salesmen members, 
and to the members of the public. It has upgraded 
the standards of ethics of the real estate pro- 
fession. It has greatly improved the standards 
of education. It has made contributions of money 


to the university to enable the university to 
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MR. REDMOND: (cont) contribute to the education of 
realtors: It has been of great benefit, I submit, 
to the members, to the salesmen, and to the public 
in making available a bigger market through the 
real estate listings which are given to members 
of this board. 

livethertface’ tor ythat, an organ- 
ization which has done much good, a report based 
on a completely inadequate investigation, based 
on wrong conclusions of fact and law, and clearly 
unfair in its words, with invalid conclusions, 
Wags used Himkan abtempt to 'cancel the charter’ of 
tHhacuvaluable: organization, andrl submit, ‘sir, 
that that is neither fair nor proper, and in 
conclusion I might just add this, that I am amazed 
to! think that a’ person with an’ office such as 
the office of ombudsman would be thought to have, 
or would think himself to have the right to inter- 
vene in a dispute between private members of society. 
Where would we be, for example, if this inquiry, 
instead of looking into a dispute between members 
of the Edmonton Real Estate Board Co-operative 
Listing Bureau Limited, were 166i ne into a dispute 
between shareholders in, say, a very large company 


carrying on business in the Province of Alberta? 
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MR. REDMOND: (cont) Would the ombudsman have the right 
to say, without hearing one side, at abl, share- 
holder B is right, the articles of association 
of this company are no good, I want them cancelled, 
and I want the charter cancelled? Surely, sir, 
it was never the intention that the ombudsman 
should investigate that sort of matter. It must 
surely have been the intention that he should 
investigate the disputes which involve the actions 
of the officers and employees of government as 
against individual citizens. This case is not 
one of those, and I submit that it is most un-— 
OSrtunate that my client and other people have had 
their names widely put before the public because 
of the report in which the ombudsman Le cratical 
of them, not even having given them a chance of 
a hearing, but, in any event, having gone into a 
matter, which I would submit, is beyond his juris—- 
arebion . 

MR. BOWEN: , My remarks, sir, will, besbraef 
for two reasons, one, that Mr. Redmond's comments 
and comprehensive argument has covered the field 
pretty well, sir, and the second one, of course, 
is that Mr. McGillivray has a golf game Reis 


o'clock, which is probably just as important. 
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MR. McGILLIVRAY: He has got his fact wrong 
again, sir. 

MR. BOWEN: Now, sir, I don't intend to 
go into all the terms of reference, but I think 
it is important, right at the beginning here, 
that we realize what an unsatisfactory and unhappy 
position my client has been faced with. Originally, 
sir, he heard that this man was talking about 
hams and, deraming: him, so at that, point; within 
his own organization, he took steps, which I sub- 
mit, were proper steps, and he got that defamation 
stopped. But then, sir, after getting that 
defamation stopped he finds himself in the even 
more unhappy position of having slanderous and 
defamatory remarks mde against him by a public 
servant in a published report that is all over 
the province. He is doubly damned on this thing, 
sir, and what I am asking this commission to do, 
really, this commission is the only voice by which 
Homer Kellough can hope to restore the reputation 
which he has enjoyed in this town, to take the 
tarnish off of it, and while certainly, in the terms 
of reference, it doesn't specifically say to you, 
as a commissioner, find whether Homer Kellough has 


a good reputation or not, I am suggesting to you, 
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MR. BOWEN: (cont) sir, that it is inherent and THnerineaLc 
in the whole thing that this commission do find 
that Homer Kelloughts actions throughout this 
have been the actions of a man of integrity, sir, 
and that they will, and you will, as Commissioner, 
clear his reputation and restore his original good 
reputation. 

I think it is important, also, 
to recall that throughout the ombudsman's report 
he is the only person that is named with adverse 
comments. Certainly the board is named, and I 
am not saying that they weren't unjustly named 
and accused Of things, but that is “an organization. 
The members, as far as the public are concerned, 
and anonymous. We had Homer Kellough, here, named 
as a person, and I am sure that this commission 
will take my argument on this point into account, 
and will see fit to do what it can to restore his 
reputation. 

Now, with regard to this ombudsman's 
report, certainly I approbate everything that 
Mr. Redmond has said concerning it, but in addition 
to what he has said there are a few comments which 
T think are relevant here. The first, of course, 


has to do with the question of the ombudsman's 
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MR. BOWEN: (cont) jurisdiction, and IT am submitting 
to you, sir, that ain this case he has exceeded 
the jurisdiction given to him by the act and by 
the legislature. He has exceeded it by purporting 
to deal with equities between non governmental 
persons, and trying, in his own inimitable fashion 
to tie those in with the Co-operative Societies 
Act. Mine wee submit, sir, isnot proper. 1 
submit that he is entirely outside of his field, 
and certainly that something should be said 
about this. 

THE COMMISSTONER: What you are saying, then, I 
just looked at the ombudsman's act, and in the 
first page they kind of indicate that the spirit 
of the act is that he is a watch dog over govern- 


mental beaurocracy. 


MR. BOWEN: Thishaers Clic. sir. 

THE COMMISSIONER: That is’ the positiom you takes 
MR. BOWEN: That is right. 

THE COMMISSIONER: And that, therefore, he was 


just a busybody when he got into this thing? 

MR. BOWEN: You put it very well, sir. 
Now, secondly, again to do 
with how he proceeded in this matter. I refer 


you to Section six, that we talked about the other 
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MR. BOWEN: (cont ) day. I'm sorry, subsection six of 
Section 20 of the ombudsman's act. There is 
says: 

"Notwithstanding anything in this section 
the ombudsman shall not --" 

THE COMMISSIONER: Yes. 

MR. BOWEN: It is mandatory, 

"Shall not in any report made under this 

act make any comment that is diverse to any 
person unless the person has been given 

an opportunity to be heard." 

Certainly his solicitor here 
the other morning said, oh, but he is only 
responsible to the legislature, but it shows, 
in my opinion, the disregard he has for the man 
in the street. He has arrogated on to himself 
complete powers and certainly he is not going 
to do anything about it unless his boss, the 
legislature, takes steps against him in this 
regard. 

He, again, came here and hid 
behind his privilege, sir. JI think it was clear 
that all counsel, and yourself, were in agreement 
that there was an area in which he should and 


could give evidence. He chose not to do so. 
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THE COMMISSIONER: Well, I think if I had been 
his counsel I would have told him not to, too, 
because he would have got badgered pretty seriously. 
MT. BOWEN: Now, just one other aspect of 
his report, which perhaps was covered by Mr. 
Redmond, but I do want to go over it again. It 
is evidenced by looking at this report, and taking 
it as a whole, that he was prejudiced and biased 
right from the start. He has taken given sets 
of facts in that report which admitted more than 
one conclusion and concluded in favour of the 
complainant. Throughout , this prejudice is 
Shown. He talks about my client on the basis 
that he must have second sight, et cetera, because 
of these letters and the dating of August on 
the June 8th letter. These admitted other con- 
clusions, these admitted mistakes on the part of 
Mr. Olthuis in determining the date, August. These 
admit, also, of perhaps a situation where he talked 
to them on two occasions, but, in effect, what 
he is saying, is, I am just disregarding those. 
I find Homer Kellough, in effect, was lying when 
he wrote that letter of June 8th. 
It is interesting to note, sir, 


in his report on page 52, I will only read part of 
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MR. BOWEN: (cont) this quotation, he says: 

'tTIn view of the opinions at which I have 
arrived, supported by the fullest 
discussion with various government 
officials, I would confirm my original 
opinion that by the terms of Section 
20 of the ombudsman's act the action 
which was taken against Mr. Philipzyk 
was unreasonable, unjust, and impro- 
perly discriminatory, and, further dats 
was based wholly, or partly on a mistake 
of law, or fact, and , finally, ib was 
wrong." 

And I submit, sir, that those 
very words can be applied to the content of the 
report of the ombudsman's that we have before 
us this morning. Each one of them. 

Now, specifically, I have 
indicated that it is my belief that Mr. Kellough 
has been defamed and slandered in this report. 
There is two specific items. On page 37, dealing 
generally with the board and the hearing, he 
talks about playing into a stacked deck. Now, IL 
take this to mean that he, in effect, is saying 


that Homer Kellough got all the board together and 
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MR. BOWEN: (cont) teed this whole thing up as a 
foregone conclusion that Philipzyk would be 
found euilty. Thig;eein. 6 a terrible allegation 
for him to make, and certainly the hearing 
that we have had here, and the ethics committee 
hearing, gives no indication that this was so. 
Tt is an unwarranted conclusion on the part of 
the ombudsman, but, again, sir, it is pointing 
the finger at my client and saying that he, at 
the least, is guilty of bad faith. 

And, again with regard to 
the ombudsman's comments on Mr. Kellough having 
second sight with regard to the August dating 
ef the June Sth letter, and he calls 10 a pro- 
phetic complaint, that is on page 35 and 2070r 
the report, in effect, what he is doing is calling 
my client a liar, and again, I suggest, sir, that 
the facts as we have had them here today do not 
bear this out. In effect, it as quive the reverse. 
That it was Mr. Kellough that was telling the truth 
throughout this matter. 
At this hearing Mr. Phalapzye 

suggested that there might be a conspiracy here. 
I find this an absurd suggestion. We would be 


asked to believe that two people, Mrs. Hansen and 
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MR. BOWEN: (cont) Mr. Olthuis, were contacted by 
Mr. Kellough and zine this story up. The facts 
do not bear this out, sir. I suggest that the 
reporting of this immediately to Mr. Larsen, the 


reporting of this by Mr. Larsen to Mr. Kellough -- 


THE COMMISSIONER: Yes. ‘his is very important. 
MR. BOWEN: Tite. sir, can't, be: made up. 
THE COMMISSIONER: No. It is incomprehensible. 
MR. BOWEN: Right, sir. Again I would 


ask that in all instances the evidence of Mr. 
Kellough and his witnesses should be believed. 
IT think it has been demonstrated quite clearly 
in this hearing that Mr. Phil ipeye Ls willing, 
and did perjure himself. And I can only bring 
one thing to your attention that made this so 
clear, and that was his denial of talking to Mr. 
Cox and Mr. Cox's affirmation that he did talk 
to him and told us what he said. 

MR PHILIPZYK: Your Honour, may I -- 

THE COMMISSIONER: No. You are through having 
a hearing. We are into the argument now. 

MR. BOWEN: I am sure that the commission 
will accept this evidence. 

Now, in conclusion, I again ask 


the commission to do what it can in its report to 
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MR. BOWEN: (cont) clear Mr. Kellough's reputation. 
He has a large organization that is selling 
real estate in this city, he” has been’ in the 
business for a lone’ time. His fellow 
real estate men in their evidence say he is a man 
integrity, they say he is a man of generosity, 
and I would ask, sir, that this reputation be 
restored to Mr. Kellough. 

THE COMMISSIONER: Mr. Cavanagh? 

MR. CAVANAGH: Mr. Commissioner, I am not 
here to plead on behalf of the ombudsman, fF am 
here to plead concerning Mr. Philipzyk. I would 
respectfully submit that the first error made 
in this whole mess was by Mr.Kellough taking this 
matter, which was properly a matter to go tO: a 
court, to the ethics committee of the Edmonton 
Real Estate Board. This was essentially a slander 
action, and they had no business in undertaking 
to decide the matter and, indeed, hearing the 
matter at all. 

Section 135 or their by-laws 
provides that they can hear matters regarding 
ethics, and then their code of ethics, article 
oo now, thre 1s in the general heading, relations 


to his fellow realtors, and there are several 
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MR. CAVANAGH: (cont) articles, but article 29 would 
seem to be the one, 
'A realtor should never publically criticize 
a competitor nor volunteer an opinion of 
a competitor's transaction. If his opinion 
is sought it should be tendered with 
strict professional integrity and courtesy." 

When you read that whole 
article, Mr. Commissioner, Ll submit’ that that 
doesn't license the Edmonton Real Estate Board 
to pronouce on defamation actions, and they 
should have declined the. owner of this complaint 
and said that this is a matter for the courts. 
This is where it should have been right from the 
beginning. 

However, they did assume to 
decide this, and then, I submit, that errors 
crept in. Irrelevant evidence was admitted for 
one thing. For example, the statement, but first 
Ethinke should wo to another™phase: of Lip ealive 
appeal was not an appeal. The appeal that was 
purported to have been before the general membership 
was not an appeal as to guilt or Lnnocence. 
Section 148 provides that the ethics committee 


can mike a tindines and then it shall recommend 
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MR. CAVANAGH: (cont) disciplinary measures to the board 
of directors, and the board of directors, then, 
are empowered to rule on those recommendations, but 
not on the finding OL sue on annocence. 

Section 148; 

"If the ethics committee finds that the 
conduct of any member has given rea- 
sonable ground for complaint then the 
ethics committee shall recommend 
disciplinary measures to the board," 

and they are enumerated. 
SL; 

"The directors shall consider the findings 
and recommendations of the ethics committ— 
ee and may in their discretion;" 

and I think (c) is the applicable one; 

"Take such disciplinary measures as set out 
out in Section 148 hereof as the directors 
deem proper;" 

but they have no power to set aside the findings 
of the ethics committee. 

I think this view is further 
substantiated by a look at Sane aor Dees 

“Where the directors deem it proper to do 


so they may instruct a member found suilty 
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MR. CAVANAGH: (cont) “of a complaint by the ethics 


committee to take such remedial action 
as maybe required to correct the matter 
of the complaint, or to bring about a 
satisfactory and fair settlement of the 
matter of the complaint, and may allow 
the member a reasonable period of time 
which may be fixed by the directors to 


carry out the action recommended by them." 


So the question of guilt is accepted by the 


directors, and they can then take remedial action 


in the nature of penalty, but not in the finding 


of guilt or innocence. 


the 


now 


Then, Section 155 dealing with 
appeal; 

"A member of the board who has been suspended 
expelled, or otherside disciplined by the 
directors," 

it deals with discipline, the penalty matters, 

tHas the right to appeal the decision of 
the directors to a general meeting of 

the members of the board but the decision 
of the directors shall not be varied unless 
a majority vote by secret ballot of the 


voting agent members and voting salesmen 
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MR. CAVANAGH: (cont) "members pres nt at a general 
meeting instructs the directors to do Sons! 
But again it is only a decision of the directors 
as to arrangement that is available, not the 
finding of guilt or innocence, so that the ethics 
committee, I submit, under these rules, is the 
court of last resort as to guilt or innocence. 
There is no possibility beyond the ethics committ -— 
ee to vary their findings. There is no provision 
for it under these by-laws. So that one anyone 
is pronounced guilty by the ethics committee 
I suppose the board of directors could,in effect, 
nullify this by refusing to impose penalties, 
but that would undo the pronouncement of Pua Ce 
So that I submit that the real proceeding that 
should be in question here is the proceeding before 
the ethics committee. 
I agree with my friend, Mr. 
Redmond! discussions<as;toethe, criteria jot domestic 
trubunals, and the cases he quoted. I submit, 
however, that there is a very lengthy discussion 
of this whole problem in a much more recent case, 
a decision by Mr. Justice Riley in Re; The Legal 
Profession Act, re a lawyer, 60 W.W.R. 705, in 


which all these authorities are reviewed, including 
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MR. CAVANAGH: ‘(cont) the Arlidge case, and I would 
quote from the Arlidge case which is recited by 
Mr. Justice Riley: 

"Two of the essentials of natural justice 
are that one whose person, property, or 
right are likely to be affected by an 
order of a tribunal which is required to 
act in) 'a judicial manner’ is entitled to 
receive notice of the hearing and to 
appear and be heard. By being heard 
is meant the right which is exercised 
by the term full answer and defence." 

Now, in this case here Mr. 
Philipzyk was, I think the witnesses were clear 
that he was not the aggressor, yet he was on 
trial, and he was ejected from the room, and he 
was absent for five or ten minutes. No one 
can explain what went on during that five or 
ten minutes, but obviously something went on, and 
the by-laws provide that he should be there. 

"141. Inany case where the ethics committee 
decides to hear oral evidence each member 
concerning whom any complaint has been 
made shall be entitled to be present and 


to question any witness." 
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MR. CAVANAGH: (cont) And he was, if you like, forcibly, 


at least he was let out of the hearing and he 
was absent for tenminutes while the proceedings 
continued, and at the end of that time the 
prosecutor and his witnesses left the hearing 
and then Philipzyk came back, and then the matter 
was concluded, so that I submit there was a denial 
of natural justice there, and, indeed, a violation 
of by-law number LA 

Then the other thing is the 
admission of irrelevant evidence. Tne issue here 
that was being heard by the ethics committee was 
whether Philipzyk had said certain things, and 
whether they were false. Mr. Kellough's generosity, 
benevolence, and so on, were not on tpi, and 
to introduce evidence of that was only totry to 
build up the prosecutor as against the accused, 
and I submit that shouldn't have been done. 
Tt was irrelevant, and it could have resulted in 
an improper result by the ethics committee. i 
realize that these gentlemen who sat on the ethics 
committee were laymen trying to conduct a judicial 
or semi-judicial hearing, a don't question 
their sincerity, but I submit that they could not 


help but have been biased. Mr. Kellough had been 
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MR. CAVANAGH: (cont) a former director and, I submit, 
reading from the report of Mr. Winterburn at 
page two, he says, “towards the latter part of 
the hearing Mr. Philipzyk stood up and called 
Mr. Larsen, ‘a liar'." Now, that is not the 
way the evidence came out. The evidence came 
out that Mr.Larsen called Mr. Philipzyk a liar. 

THE COMMISSIONER: I think that's right. 

MR. CAVANAGH: So when Mr. Winterburn, reporting 
on the hearing, twists the evidence I submit it 
is evidence of bias. Then, further down he says 
he clearly, 

"It should be clearly understood that Mr. 
Philipzyk was the author of his own 
misfortune, in that he provoked this 
situation." 

That is dealing with the ejection. IT submit 
that that, again is not true, and is possibly 
evidence of bias. 

There is evidence put forward 
an Mr. Kellough's letter of June 8th, which ought 
not to have been received, or presented. Again, 
an Mr Winterburn’ s report, 

Mp. Philipzyk drew $2,792.52 in benefits 


from the Aetna Life by reason Sf This 
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MR. CAVANAGH: (cont) "employment by H. R. Kellough 
Realty." That is entirely, and totally 
irrelevant. It has nothing to do with whether 
he told a lie, or whether it was true or not. 
So that was irrelevant, and must have been 
intended to influence the tribunal against the 
accused. 

Then, again the evidence in 
the letter of June 8th, and the verbal evidence 
of Larsen and Murray that Philipzyk was a most 
difficult.man to handle; and that they had trouble 
on other occasions with him, surely this has no 
bearing on whether Philipzyk lied about Kellough 
on a certain occasion. So, again, I submit, that 
was irrelevant evidence that was put in. 

Those, Mr. Commissioner, are 
my remarks concerning the thing. JI think the 
whole thing was in the wrong court, and there was 


no jurisdiction to hear it, and that is as far 


ase gos 
THE COMMISSIONER: Would you like to finish now? 
MR. McGILLIVRAY: Yeeliein, psiehaveigveny Little 
to'say, Sir. Myo frvends, sone way tom the other, 


have covered, I think the point. 


Sir, on point number one, whether 
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MR. McGILLIVRAY: (cont ) this co-operative was properly 
incorporated, my friend, Mr.Redmond, has referred 
you to the sections. JI can do no more than that 
and I won't. Items two, three, and four, that 
is, whether the government ought to have approved 
of these by-laws, whether this company ought to be 
permitted to retain the by-laws in its present 
form, and whether there are any changes in the 
act or procedures which you think desirable, go 
pretty much together. 

It does seem to me, sir, that 
one might think of permitting counsel to repre- 
sent persons on discipline hearings if they 
want them. Now, the by-laws, at the moment, 
exclude counsel, lawyers, from discipline hearings. 
My friend has pointed out reasons why they may 
well feel that this ought to be something that is 
internal, that lawyers clutter it up, they will 
get technical, they will get difficult, and we 
don't want that, we want to run our own affairs. 
Jesayothabi is fine as far as arbitrations go, bat 
When you are dealing with a commission it is 
usually a right to be represented because some 
people just can't express themselves as well as 


others, and sometimes counsel can get across their 
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MR. McGILLIVRAY: (cont) position. That is one point 

where we might consider recommending a change. 
The other, sir, deals with 

whether there should be a right of appeal, not 
on merely the procedure, but whether the court 
should do as you are doing here, that is, re- 
hearing the case. Now, all I can say about that, 
sir, if, and this would involve an amendment to 
the act, if that were permitted -- 

THE COMMISSIONER: ihe Lsenoc in che verms. OF 


reference? 


MR. McGILLIVRAY: Yes sir. 
THE COMMISSIONER: The right of appeal? 
MR. McGILLIVRAY: No. You are asked specifically, 


should there be any changes in the by-laws. 


THE COMMISSIONER: Oh, yes. And one of the changes 
suggested -- 
MR. McGILLIVRAY: One of the changes suggested, 


or that might be suggested, is that there should 

be aneappeal, sort of a trial de Novo by a judge. 
Now, this is a provision that 

exits, I think, is the pharmaceutical act, and 

iL think in the veterinarian act, and it asn't 

just a procedure, it is sort of an appeal. Now, 


certainly one can suggest that there might be an 
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MR. McGILLIVRAY: (cont) amendment to the Co-operative 
Associations Act, but then one has to realize 
that there are other tribunals of a domestic nature 
such as my friend suggested, trade unions, any 
clubs, any organizations from which one can be 
expelled. It is a little hard to see how you 
could have an appeal to a court in a co-operative 
as distinguished from a trade union. However 
that is -- 

THE COMMISSIONER: I see one practical difficulty 
about appeal as to discipline matters, while there 
might be some ground to get the court involved 

and so on, you don't want to make it an automatic 
right of appeal or the court will be all bogged 
down with aribtration. 

MR. McGILLIVRAY: that pes ‘a'‘concern’ from “a 
legislative point of view, sir, which is what you 
are concerned with. 

Now, fundamentally, the com- 
plaint about these by-laws made by the ombudsman 
is, it takes 50 employees to get one vote, and 
even with that they can't ever get a majority and 
the other side was, well, anak aig am employer's 
organization. This is what it was set up to do, 
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MR. McGILLIVRAY: (cont) employerst organization, of 
course the salesmen aren't going to run it. If 
One accepLes tha, “and Wt 2s certainly the fact, 
and one accepts it as the fact that the company 
is properly incorporated, then it seems to me 
there can be no complaint about the way in which 
it is’ set up* 

Now, it seems to me, sir, 
we are dealing with@neralities, there. I'm not 
here to make submissions in detaiil to you about 
whose evidence you should accept. Ido want to 
say two things about Mr. Philipzyk's evidence. 

My friend suggested that Mr. Philipzyk has told 

two stories, one before the ethics committee, that 
there never was ameeting, at all, and then his 
version to you, that it is true there was a meeting 
with Mrs. Hansen, but the things that they said 

he said he didn't say. 

Now, in fairness to Mr. Phili- 
pzyk, it seems to me that the ethics committee 
hearing, the evidence was concerned with his having 
denied that he had met Mrs. Hansen but that he had 
never met Joe Olthuis, and that is consistent with 
what he said on the stand here, because he says 


now he didn't recognize Olthuis. He saw somebody 
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MR. McGILLIVRAY: (cont) in the car, but he didn't know 
who 10 Was. =©>0 perhaps on that point it is not 
quite fair to say his stories are completely 
inconsistent. 

On the other hand, sir, there 
is one point my friend, Mr. Redmond, didn't make, 
and this is one that concerns me, and it is this, 
you -rhave to remember that when these alleged 
conversations took place Mr. Philipzyk had been 
separated from his employer, Kellough, for 
approximately one year. Now, one has to wonder, 
would Kellough,a year later, have put up his 
employees to fabricate a story against an employee 
who had left him for one year. That seems to me 
at least, inherently improbable. If Mr. Kellough 
were trying to be difficult and trying to cause 
trouble, he could certainly have started out by 
at least suing and getting a judgment, and then 
perhaps making things difiter lo for his man, 
but instead of that he wrote off what was the 
indebtedness, and having heard what we heard today 
it seems perfectly clear that he could hardly fail 
to get a judgment. 

Then, Sin, . say it is pretty 


unreasonable, even if Kellough were doing this sort 
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MR. McGILLIVRAY: (cont) of thing, to think that you 
would alae two eniiovecs to go along and fabricate 
this thing, and then I say, sir, when you hear 
the reasons that Mr. Philipzyks gives for Mr. 
Kellough to have such a hatred of him that he 
would go to these lengths, the reason for this is 
that two years ago, in the summer of 1963, at the 
time that Mr. Philipzyk approached Kellough to 
obtain an advance for funeral expenses, there was 
a discussion, there was some harsh words spoken, 
and Mr. Kellough said that Mr.Philipzyk was Spending 
too much for his wife's funeral, and Mr. Philipzyk 
said, you spend what you want on your wife, I'11 
bury my wife the way I want to, and he was mad, 
but at that time Mr. Kellough said, if you ever 
leave this company you will never get a bond. 

Now, Mr. Kellough denies that completely, but Mr. 
Philipzyk says this is why, two years later, in 1965, 
Kellough is putting these employees up to this 
Situation, bearing in mind that if the grudge was 
that bad it doesn't seem consistent with what imm- 
ediately occurred, and that is that Kellough gave 
Mr. Philipzyk the $200 at that moment toward the 
expenses, and, indeed, Mr.Philipzyk continued to 


work for Mr. Kellough until the following May, that 
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MR. McGILLIVRAY: (eont) is, from July of 1963 until 
May ‘orel004, a macter’ of about nine months. If 
Mr. Kellough had feelings of that sort it seems 
those actions weren't too consistent with them, 
and it does seem to me inherently unreasonable 
that that could possibly be a movtive for what 
Mr. Philipzyk says occurred. Anyway, sir, so 
muchutorithat: 

This brings me to item number 
six, is there a causal connection between the 
circumstances that this company was incorporated 
under the Co-operative Associations Act and the 
circumstances that Mr. Philipzyk was wrongfully 
expelled "i "that 1s the “situation. 

Now, my problem is this, sir, 
Ghat Sam bound to say to you that I “can't see 
any connection at all, between the incorporation 
of this company and the registration of its by- 
laws under the Co-operative Associations Act, and 
Mee. Philipzyk's‘wrongful expulsion, assuming it is 
wrongful. Now, this company could have been incor- 
porated under part nine of the Companies Act. It 
could have the same by-law under the Societies Act. 
It could have been incorporated under part two of 


the Dominion Companies Act. And it seems, at least 
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MR. McGILLIVRAY: (cont ) to me, for the ombudsman to 
say that the government should compensate Mr. 
Philipzyk because he was wrongfully expelled and 
he couldn't have been wrongfully expelled if these 
by-laws hadn't been approved by the Supervisor 
of co-operatives, is really, the approval of the 
by-laws is a mere Sine qua non. it to like 
saying that the cause of this accident was my 
last cup of coffee, if I hadn't had that Last 
cup of coffee I wouldn't have been at the inter— 
section when this other fellow was and I wouldn't 
have had the accident, or my host, who got me 
the coffee, caused me to have this accident, but 
that is certainly no legal cause. If these 
by-laws hadn't come to pass he wouldn't have been 
put out under them, if the company hadn't been formed 
he wouldn't have been put out of the company. 
Those aren't legal reasons for him to be put out, 
and to say that the Alberta Government is responsible 
is just sheer nonsense, and a grabbing, by the 
ombudsman, of authority that just ian t Nis. 

Second, sir, I do have to say 

thee that. one has .to necoenize that this co-opere- 
tive did not expel Mr. Philipzyk because Of actions 


that the ethics committee dealt with. He was fined 
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MR. McGILLIVRAY: (cont) $100, and it was then his 
action in not paying that that resulted in his 
expulsion. Again, that was wilful stubbornness 
on his part. He says that he felt that if he paid 
it it would be an admission of liability. He says 
that he got legal advice to that effect. Well, 
as a lawyer, all 1 can say is that he got very 
poor legal advice, because that couldn't possibly 
be an admission of liability, by Mr. Philipzyk, 
although on the facts as we know them, I don't 
know what that admission would have added, any- 
way. 

Le iusts Say. sir, that. one has 
to bear that in mind, and then the inference 
seems to be that if these salesmen had been 
entitled to vote, an equal vote with the employers, 
that this sort of thing couldn't, and wouldn't 
have happened. Now, the fact of the matter is 
that at the appeal meeting, at which there were 
some 57 votes, as I recall the evidence, two 
ballots were spoiiled, and then that would get you 
down to 55 and then I think if was about 53 to 2 -- 

MR. CAVANAGH: Le Mea ae Bes 

MR. McGILLIVRAY: Bi to 4% Now, there were at 


least 50 salesmen voting at that meeting in their 
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MR. McGILLIVRAY :. (cont ) capacity as salesmen, and 
atners -- 

THE COMMISSIONER: And one of those four votes, 
no doubt, was Mr. Walsh's, because he was there, 
and he must have been supporting Philipzyk. 

MR. McGILLIVRAY: No, I think Mr. Walsh says 
that he left before the voting. 

THE COMMISSTONER: Oh. Before the voting? 

MR. McGILLIVRAY: Yess —so-7L7do co cnink /yOlb 
can Say that undoubtedly one of those votes was 
Mr Walsh @s. “but at“leasts oicror ten of “the 
Salesmen who would have had the vote, it would 
appear that -- 

THE COMMISSIONER: It would have been six to four. 

MR. McGILLIVRAY: Certainly a majority was against 
Mr. Philipzyk, assuming all 46 were salesmen votes. 
It just doesn't seem to me that at appeals from 
these by-laws that this was why Mr. Philipzyk was 
wrongfully put out,if he was wrongfully put out. 

Now. S27. 6° Chak cla os 

everything I wish to say. 

THE COMMISSIONER: Anything else? 

MR. REDMOND: Sir, could I just Say one thing 
about Mr. Cavanagh's interpretation of the by-laws? 


Perhaps this isn't of great significance, but I 
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MR. REDMOND: (cont) submit, with respect, that my 
friend was readingby-law 151, and if I under- 


stood his argument correctly, he was saying that 


the by-law -- 

THE COMMISSIONER: Which is an appeal against 
sentence? 

MR.REDMOND: Was an appeal against sentence, 


and he also says that the directors do not 
determine whether the ethics committee is right 
or wrong, 
tThe directors shall consider the findings 
and recommendations --" 
they are to consider both, not just the recomm- 
endations, and I submit, sir, the argument based 
on that missed those two words, "shall consider 


the findings and recommendations." 


THE COMMISSIONER: Yes. 
MR. REDMOND: That is all, sir. 
MR. CAVANAGH: With respect to that, I submit 


that that means that they look after the finding 
of guilty, and what else they see in order to come 
to the finding of guilty in order to deliver the 
sentence. 

THE COMMISSTONER: Well, that concludes everything, 


does it, gentlemen? 
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MR. BOWEN: | Yes sir: 
MR. McGILLIVRAY: Except your report. 
THE COMMISSIONER: Now, I start to work. 


I want to express my appre- 
ciation to counsel for the manner in which you ably, 
each one of you, conducted these proceedings, 
and although matters of this kind are hardly 
pleasant occasions, it was at least gratifying 
to have your assistance and your consideration. 

We will adjourn. 


HEARING ADJOURNED 


Certified a correct transcript, 


a thee ‘ 


J. 78.! Snow, 
Official Court Reporter. 
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